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HUGESSEN J.

[1] It is clear that some parts of the amended statement of claim fall within the jurisdiction of

this Court under subsection 17(1) of the Federal Courts Act, R.S.C. 1985, c. F-7 (the Act).

[2] However, read in its entirety, it isaso clear that the action is essentially an action against the

province of Newfoundland and Labrador.

[3] It isimpossible to separate the allegations against Canada from the ones against the
province. The plaintiffs, who are Innu, claim aborigina rights, treaty rightsand interestsin land in
Labrador. In my view, it is obvious that the province of Newfoundland and Labrador is an essential

party to the dispute.

[4] If 1 had the jurisdiction, | would make an order under Rule 104(2) of the Federal Courts

Rules, SOR/98-106 (the Rules), adding it as a defendant to the dispute.

[5] But the Act does not grant me thisjurisdiction. It isimmaterial that the dispute raises issues
of federal law within the meaning of the second and third testsin ITO —Int'| Terminal Operatorsv.
Miida Electronics, [1986] 1 S.C.R. 752. Thefirst test, the statutory grant of jurisdiction, is
completely missing here, and without that the Court lacks jurisdiction. Joe v. Her Majesty the
Queen in Right of Canada (1983), 49 N.R. 198 (F.C.A.), aff'd [1986] 2 S.C.R. 145 dedswith this

specific issue and is the leading authority.
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[6] The position of the Attorney General of Quebec, who aso brought a motion to strike out, is
lessclear. In my view, his presence is not necessary to resolve the dispute completely. But the
plaintiffs made him a party and served him with a notice of constitutional questions. That alone
gives him the right to ask to be removed as a party. His motion should also be granted but without

costs.

[7] With respect to the Attorney General of Canada, although he supported the position of the
two provinces, he did not ask that the action be dismissed. Therefore, if the action wereto be

dismissed after the amended statement of claim is struck out, it would be without costs.

[8] It followsthat it is clear and indisputable that the motion by the Attorney General of

Newfoundland and Labrador should be granted with costs and that the amended statement of claim

should be struck out inits entirety without leave to amend. The motion of the Attorney Genera of

Quebec will also be granted without costs. The plaintiffs action will be dismissed with costs.

[9] An order to that effect will issue.

“James K. Hugessen”

Judge

Certified true trandation
Mary Jo Egan, LLB
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