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REASONS FOR JUDGMENT AND JUDGMENT

[1] Kouchibouguac Nationa Park (Park) islocated on New Brunswick’s eastern shore and
stretches along the Acadian coast. It boasts the warmest salt water north of Virginiaand is hometo
awide variety of species, including one endangered shorebird, the piping plover, nine rare plants,

and soft-shell clams.

[2] The establishment of the Park in 1969 was controversid. Complaints were made about a
number of matters, including that the expropriation was conducted in a manner that |eft much to be

desired, insufficient compensation was paid for expropriated land, inadequate compensation was
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paid for the loss of commercia fishing and clam digging activity in the Park, and then, in any event,

fishing and clam digging were permitted within the Park.

[3] In 1981, a special inquiry, chaired by Gérard V. LaForest, Q.C., issued areport that
reviewed the history of the creation of the Park and made a number of recommendations designed to
resolve outstanding grievances and ensure the peaceful operation and use of the Park (La Forest
Commission Report). One recommendation was that “peopl e should be permitted to dig for clams
with hand tools in the Park and to sell them outside the Park, thus ensuring that the former residents
can continue to do so, subject to the right of Parks Canada to regulate and manage the activity with a

view to preserving the resource.”

[4] This application for judicia review suggests that the controversy surrounding the

establishment of the Park has not entirely abated.

[5] The applicants are members of the Kouchibouguac Commercial Clam Fishermen
Association Inc. Thefirst applicant, Mark Burley, is the president of that association. In this
application for judicia review, the applicants challenge the decision made on July 30, 2007, by a
superintendent under the Canada National Parks Act, S.C. 2000, c. 32 (Act), which prohibited the
harvest of soft-shell clamsin the Park from August 1, 2007 to March 31, 2008 (closure order). The
determining factor in the decision to close the soft-shell clam fishery is said, by the superintendent,
to have been the inability of the Parks Canada Agency to secure alaw enforcement presence that

would enforce the protection schemein place for the clam fishery.
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[6] The applicants say that they have atraditional right to fish for soft-shell clamswithin the
Park that cannot be abrogated by the superintendent. Additionally, asindividuals who have
demonstrated a historical commercia use of the clam fishery, the applicants are among

37 individuals who qualify for, and possess, licenses to harvest soft-shell clams on acommercial

basisin the Park.

Thelssues
[7] The parties acknowledge that this application is moot because the decision at issue lapsed on
March 31, 2008. It follows that a decision of the Court will not resolve any live controversy which

now affects the rights of the parties.

[8] Therefore, the issues to be decided are:

1 Should the Court exercise its discretion to hear the application, notwithstanding that
the superintendent’ s decision has ceased to have any practical effect upon the

parties?

2. If s0, what is the applicable standard of review to be applied to the superintendent’s

decison?

3. Did the superintendent err in deciding to prohibit the applicants from harvesting

soft-shell clams within the Park?

Summary of Conclusions

[9] For the reasonsthat follow, | have decided that:



Page: 4

1 The Court should exercise its discretion to consider the propriety of the closure
order.
2. The Court should not exercise its discretion to consider the existence of any

traditional right the applicants may possess to fish for soft-shell clamsin the Park.

3. The standard of review to be applied to the superintendent’ sdecisionis
reasonableness.

4, The superintendent made no reviewable error in deciding to close the soft-shell clam

fishery for the balance of the 2007-2008 seasons.

M ootness

[10] Asexplained above, the parties agree that the superintendent's decision is now, as a matter
of law, moot. However, any legal analysis about mootness must proceed by way of atwo-step
process. Fird, it is necessary to determineif the required tangible dispute has disappeared. Second,
where the dispute has disappeared, it is necessary to decide whether the Court should nonethel ess
exercise its discretion to hear the case. The three factorsthat are relevant to that exercise of
discretion are: the presence of an adversarial context; concern for judicial economy; and awareness
of the Court's proper law-making function. See: Borowski v. Canada (Attorney General), [1989] 1

S.C.R. 342

[11] | agreewith the partiesthat this matter isnow moot. Subsection 9(1) and item 42.2 of
Schedule 11 of the National Parks of Canada Fishing Regulations, C.R.C., c. 1120 (Regulations),
provide that the open season for fishing for soft-shell clamsin the waters of the Park is between

May 15 and September 15 each year.! Subsection 35(1) of the Regulations permits a superintendent
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to, during an open season, close any park watersto fishing. The period of closure at issue in this
application is now over, and the open season should commence again on May 15, 2008, unless a

new closure order is made.

[12]  In other words, any ruling the Court might make with respect to the propriety of the closure
order will not resolve alive controversy about the applicants current ability to fish for soft-shell

clams.

[13] Astothe Court’sdiscretion to hear amatter that is moot, the parties agree that an option
available to the Court isto exerciseits discretion to rule on the propriety of the closure order, while
not exercising its discretion to rule on the existence of any traditional rights the applicants may have
to fish for soft-shell clams. This option is available because the Attorney General concedes that the
applicants have standing to bring this application by virtue of their status as holders of licenses that

alow them to harvest soft-shell clams on acommercial bas's.

[14]  Turning to theissue of whether the Court should exerciseits discretion to review the
propriety of the closure order, it is clear that the necessary adversarial context remains despite the
lapse of the closure order. Counsal for both parties appeared and fully argued the merits of this
application. See: New Brunswick (Minister of Health and Community Services) v. G. (J.), [1999] 3

S.C.R. 46 at paragraph 44.

[15]  With respect to the concern about the expenditure of judicial resources, this concernis

partially met if the Court's decision will have some practical effect on the rights of the parties. The
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concern isalso met, at least partialy, in acasethat is of arecurring, but brief, nature. Thisis
because, in order to see that important questions raised in that unique context do not elude review,

the doctrine of mootnessis not applied with its usua strictness.

[16]  Applying these principlesto the present case, the factor that led to the closure order — the
absence of alaw enforcement presence — may well continue. The evidence is unchallenged that
the difficulties with law enforcement arose after an Appeals Officer issued adirection on May 9,
2007, pursuant to the Canada Labour Code, R.S.C. 1985, c. L-2, that park wardens should
discontinue all law enforcement activities, unless they were provided with a sidearm and
appropriate training in itsuse. 1n response, Parks Canada, on anational basis, withdrew park

wardens from all law enforcement activities.

[17] Inthiscase, in an attempt to secure aternative law enforcement in the Park, Parks Canada
approached different federal departments that had law enforcement capacity, including the Royal
Canadian Mounted Police (RCMP). Parks Canadawas successful in securing an enforcement
presence from the local RCM P detachment for the month of June, 2007. It was unable to make any

other arrangement for law enforcement for the period following the end of June, 2007.

[18] Theissue of the need for park wardensto carry sidearms has been controversial. See:
Martin v. Canada (Attorney General), [2005] 4 F.C.R. 637 (C.A.). Thiscontroversy may well
remain unresolved by May 15, 2008, and aternate enforcement facilities may remain as scarce as

they werein July of 2007.
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[19] Inthose circumstances, | find that the parties will be assisted if the relevance of the

availability of alaw enforcement presence in the Park is determined.

[20] Aswadll, therewill likely be arelatively short window of time between the making of any
further closure order and the end of the season. This makesit very difficult for the partiesto have
an application for judicial review perfected, heard, and adjudicated upon before any closure order

becomes moot. The parties were unable to do so in the present case.

[21] Giventhe practical effect the ruling may well have, the difficulty in having closure orders
reviewed before they become moot and the Court's preference that important issues be decided on a
fully developed record with adequate time for argument and consideration, | find the proper
concerns about judicial economy would be met if the Court decided the issue of the propriety of the
closure order.

[22] Asforthefinal criterion, | do not believe that adjudication upon the reasonableness of the
superintendent's closure order could be seen to intrude into the roles of the legidative or executive

branches of government.

[23] Having considered the three criteria under the second step of the mootness analysis, |

exercise my discretion to decide whether the closure order was made in reviewable error.

[24] | reach the opposite conclusion with respect to the applicants claim that they have a
traditional right to fish commercially for soft-shell clams. This conclusion is based largely upon the

frailty of the evidentiary record on this point. Inthisregard, while Mr. Burley has sworn an



Page: 8

affidavit asto his connection to the Park and his understanding that residents or former residents of
the Park have atraditional right to fish for soft-shell clams, the basis of that understanding is not
clearly set out in his affidavit. Further, no evidenceis provided with respect to the personal history

and circumstances of the other applicants.

[25] When| look at the record before meinits entirety, at least three significant questions are

unanswered.

[26] Fird, at the time the land now comprising the Park was expropriated, the New Brunswick
Fishery Regulations, P.C. 1954-1908, werein force. Section 5 of those regulations prohibited
fishing for, taking, having in possession, or selling soft-shell clams under a particular size (except
when taken from an over-populated area so designated by the responsible Minister), prohibited
fishing for, or taking, soft-shell clams from any public bed other than with hand tools, and
prohibited the export of soft-shelled clams from New Brunswick except in the shucked or canned
state. Aside from these restrictions, it does not appear that one was required to hold a permit or
licensein order to fish for clams, either for recreational or commercial purposes. Thiswould seem
to suggest that, prior to the expropriation of land for the Park, the applicants' right to harvest clams
was one shared with every other person in New Brunswick and, like all harvesters, the applicants
faced some restrictions on their ability to harvest clams. Further evidence would be required to

explain the historic basis of the applicants’ claimed right in these circumstances.

[27]  Second, Mr. Burley places significant reliance upon the recommendations of the La Forest

Commission Report. Mr. Burley swears, for example, that “[m]y economic livelihood, and my
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future security, as with those of the other Applicants, are dependent upon the continuing adherence
of Parks Canadato the recommendations of the La Forest Commission Report.” However, as set
out above at paragraph 3, the recommendation of the La Forest Commission Report was that any
right to harvest soft-shell clams should be subject to the right of Parks Canada to regulate and
manage the harvest with aview to preserving the resource. Thus, the scope of the relevant
recommendation was narrower than the scope of the traditional right now asserted by the applicants.

This requires an explanation.

[28]  Finaly, the La Forest Commission Report made recommendations with respect to other
fisheries, specifically the fishery for eel, smelt, and gaspereau. At the time the report was i ssued
(October, 1981), persons who were licensed in 1967, 1968, or 1969 and current license holders
could continue this type of fishing in the Park. The La Forest Commission Report recommended
that the federal government declare this to be settled policy, which would continue so long as

necessary to alow those currently entitled to fish to do so.

[29] Subsection 2.1(1) of the Regulations now provides that:

2.1(1) These Regulationsdo not 2.1 (1) Le présent reglement ne
apply in respect of fishing for S applique pas ala péche

commercia purposesfor ed, commercidedel’ anguille, de

smelt or gaspereau in |’ éperlan et du gaspereau

Kouchibouguac National Park pratiguée dans le parc nationa

of Canada by persons who Kouchibouguac du Canada par
|es personnes suivantes :

(8 in 1967, 1968 or 1969, a) celles qui détenaient en 1967,

possessed a commercid fishing 1968 ou 1969 un permisde
licence under the authority of péche commerciae de

the New Brunswick Fishery I’anguille, del’ éperlan et ou
Regulations, C.R.C.,c. 844,t0  gaspareau, applicable aux eaux
fishfor edl, smelt or gaspereau  de ce parc, délivré en vertu du
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within the waters of that park; Réglement de péche du

or Nouveau-Brunswick, C.R.C.,
ch. 844;

(b) in 1979, wereregisteredas ~ b) celles qui, en 1979, éaient

commercia fishers under the enregistrées comme pécheurs

authority of the New Brunswick commerciaux en vertu du

Fishery Regulations, C.R.C.,c.  Réglement de péche du

844, and fished from the Cap Nouveau-Brunswick,

St.-Louisor Loggiecroft wharf ~ C.R.C., ch. 844, et péchaient

areas within that park. dans ce parc depuisles quais de
Cap-St-Louisou de
L oggiecroft.
(2) Fishing for commercial
purposes for edl, smelt or (2) Lapéche commerciae de
gaspereau within I"anguille, de I’ éperlan et du

Kouchibouguac National Park  gaspareau dans |e parc national
of Canada shall be subject to K ouchibouguac du Canada est

the requirements of the assujettieaLoi sur les péches et
Fisheries Act and the asesreglements d’ application.
regulations made under that [non souligné dans I’ original]

Act. [underlining added]

[30] Nosmilar provision existsin respect of the fishing, for commercia purposes, of soft-shell
clamsin the Park. The existence of subsection 2.1(1) of the Regulations, and the absence of an
equivaent provision in respect of the soft-shell clam fishery, is not consistent with the rights

asserted by the applicantsthat are said to flow in part from the La Forest Commission Report.

[31] Anissueasimportant asthe existence of the applicants alleged traditional right to fish for
soft-shell clams on acommercia basis should not be decided on the limited evidence currently

before the Court. Therefore, | exercise my discretion not to consider thisissue.

[32] Having decided to consider the propriety of the closure order, | turn to the appropriate

standard of review to be applied to the superintendent's decision.
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Standard of Review

[33] Insupplementary submissions, filed following the release of the Supreme Court of Canada's
decision in Dunsmuir v. New Brunswick, 2008 SCC 9, the parties each submitted that the applicable
standard of review to be applied to the superintendent's decision is reasonableness. For the brief

reasons that follow, | agree.

[34] The superintendent's decision was made pursuant to subsection 35(1) of the Regulations,

which provides that:
35(1) Notwithstanding sections  35(1) Malgrélesarticles3 et 10
3and 10 and Schedulell, a et I’annexe 1, un directeur peut,
superintendent may, by notice  par avis écrit durant une saison
inwriting, during an open de péche, interdire ou limiter la

season close any park watersto  péche dans les eaux du parc
fishing or restrict the extent of lorsgue la protection, la
fishing in such waterswhereit  conservation ou la gestion des

is necessary to do so for the [p0i SSONS dans ces eaux
protection, conservation and I’exigent. [non souligné dans
management of fish in those I’original]

waters. [underlining added]

[35] The Regulations are enacted under the authority of paragraph 16(1)(d) of the Act.
Subsection 4(1) of the Act dedicates Canada's national parks to the people of Canada and requires
those parksto be "maintained and made use of so asto leave them unimpaired for the enjoyment of

future generations.”

[36] Section 8 of the Act makes the Minister responsible for the management and control of
Canada's national parks. The section aso dictatesthat the first priority of the Minister (and his
delegates) when managing the parksis the "maintenance or restoration of ecological integrity,

through the protection of natural resources and natural processes.”
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[37] TheAct and the Regulations contain no relevant privative provision.

[38] Thisisthelegidative context in which the standard of review is to be determined.

[39] Important contextual factors are that the decision of the superintendent is discretionary and
involves questions of fact and policy. Further, the superintendent enjoys greater experience and
expertise than the Court when considering what is required to protect, conserve, or manage fish.
These factors generally attract the standard of reasonableness. See: Dunsmuir at paragraphs 51 and

53. | am satisfied that the standard of reasonablenessis appropriate in this case.

[40] Review on the reasonableness standard requires the reviewing court to inquire into the
qualities that make a decision reasonable, which include both the process and the outcome.
Reasonableness is concerned principally with the existence of justification, transparency, and
intelligibility in the decision-making process. It isaso concerned with whether the decision fals

within the range of acceptable outcomesthat are defensiblein fact and inlaw. See: Dunsmuir at

paragraph 47.

Application of the Standard of Review to the Superintendent’s Decision

[41] | begin consideration of the reasonableness of the superintendent's decision by briefly

reviewing the legidative framework.
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Asreferenced above, the Regulations are enacted pursuant to paragraph 16(1)(d) of the Act,

which permits the Governor-in-Council to make regul ations respecting the management and

regulation of fishing.

[43]

The Regulations act to protect the soft-shell clam fishery asfollows:
paragraph 3(1)(d) prohibits fishing for soft-shell clamsin the waters of the Park, unlessthe
fisher holds a soft-shell clam permit;
subsection 15.1(c) requiresthat one must hold alicense, issued under the National Parks of
Canada Businesses Regulations, 1998, SOR/98-455, in order to remove soft-shell clams
from the Park for commercial purposes;
open seasons, and catch and possession limits are set for both the recreational and
commercia clam fisnheriesin the Park;
subsections 9(1) and 9(2) and item 42.2 of Schedule 1 limit the clam fishery to between
May 15 and September 15 of each year;
section 20.1 further limits the scope of the clam fishery asfollows:

20.1(1) Despite column | of

item 42.2 of Schedulell, no
person shall fish for soft-shell

20.1(1) Malgrélacolonnel de
I"article 42.2 de I’annexel 1, il
est interdit de pécher lamye

clamsin any waters of
Kouchibouguac National Park
of Canada except where waters
are marked for that purpose
and in the manner set out in a
notice posted by the
superintendent or, where no
such notice is posted, in the
manner set out in the soft-shell
clam permit.

(2) The superintendent shall, in

dans les eaux du parc national
Kouchibouguac du Canada
ailleurs que dans celles
marquées a cet effet par des
balises et autrement que de la
maniere prévue dans |’ avis
affiché par le directeur ou, a
défaut d'avis, de lamaniére
prévue dans le permis de péche
delamye.

(2) Ledirecteur fixe lamaniere
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determining the manner in de pécher lamye en tenant
which a person may fish for compte des ressources
soft-shell clams, take into naturelles et culturelles du parc
account the park’ s natural and et de la préservation, dela
cultural resources and the gestion et de I’ administration
preservation, control and du parc.

management of the park.

* section 10 and item 20 of Schedule |11 provide catch limits for the recreational clam fishery
and provide that no soft-shell clam can be harvested for either recreational or commercial
purposes unlessit is over 50 mm in overal length.

[44] Additionaly, as set out above, subsection 35(1) of the Regulations alows the superintendent
to close any park watersto fishing, or to restrict the extent of fishing, where necessary for the

protection, conservation, and management of fish.

[45]  Turning to the decision at issue, the evidence is uncontradicted that:

» thedecison to close the soft-shell clam fishery was precipitated by Parks Canada's decision
to withdraw park wardens from law enforcement activity;

* inaneffort to secure an aternate law enforcement presence, Parks Canada arranged with the
RCMP to carry-out clam protection patrols, but only for the month of June, 2007; and

» Parks Canada made other efforts, but neither the Department of the Environment nor the
Department of Fisheries and Oceans was able to provide assistance for the balance of the

Sseason.

[46]  Subsection 35(1) empowers the superintendent to close the clam fishery in order to "protect”

thefish. | accept the submission of the Attorney Genera that the requirement to protect fish refers
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to, or at least includes, the need to prevent actions that would harm, or pose athrest to, fish.
Enforcement capability is, therefore, directly relevant to the need to protect fish. In the absence of
an enforcement presence, there is no way to ensure compliance with the restrictions and regulations

in place to protect fish.

[47] Itfollows, in my view, that ensuring the existence of adequate |aw enforcement resources
fallswithin the meaning of protecting the fishery.

[48] ThePark’sprior history with respect to the clam fishery then becomes relevant. In 2001,
park wardens were first removed from law enforcement activities. Nonetheless, the soft-shell clam

fishery was allowed to open and continue during that year.

[49] The applicants characterize the resultant situation in 2001 to have been a"free-for-all." Mr.
Burley swears that, during the 2001 season, he observed over-fishing and the removal of the

undersized soft-shell clams. Thisled to asignificant decline in the clam stocks within the Park.

[50] The parties agree that the extent of the decline was such that the clam fishery remained
closed until the 2007 season. Then, by letter dated June 21, 2007, the applicants were advised by
Parks Canada that the clam fishery had been restored to alevel that it could sustain harvesting, with

conservation measures.

[51] Inview of the legidative framework, the good-faith efforts of Parks Canada to attempt to
obtain alaw enforcement presence and the prior experience when park wardens were first

withdrawn from law enforcement duties, there existed ajudtifiable, transparent and intelligible basis
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for the superintendent's decision that, if no law enforcement presence was available to protect the
clam fishery, the superintendent ought to close the fishery in order to protect it. | do not find that
this decision falls outside the range of acceptable and defensible outcomes. The decision was,
therefore, reasonable. Key to the reasonableness of the decision was the genuine effort made by
Parks Canada to secure adequate law enforcement resources and the prior history of the clam
fishery.

[52] The applicants contest the reasonableness of the decision on two principal grounds. First,
they say that the closure was not necessary for the protection, conservation, or management of the
fishery. Second, the applicants submit that thereis no evidence that the closure of the fishery

furthered the objectives of the Act.

[53] With respect to the applicants submission that closure of the fishery was not necessary, the
applicants argue that the depletion of the fishery in 2001 was caused by the failure of Parks Canada

to place restrictions upon who could fish for soft-shell clams or how large the catch could be.

[54] Thissubmission, however, is contrary to the regulations that were in effect during the
summer of 2001. The version of the National Parks Fishing Regulations in force as of April 30,
2001, prohibited the commercial harvest of soft-shell clamsin the Park without alicense (subsection
15.1(c)), limited the duration of the season (subsection 9(1) and item 42.2 of Schedule I1), and

imposed daily catch, possession, and overall length limits (section 10 and item 20 of Schedulelll).
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[55] Onthebasisof the existence of those regulations, | conclude that the disruption of the soft-
shell clam fishery in 2001 resulted from the absence of law enforcement personnel and not from the

absence of conservation regulations.

[56]  With respect to the applicants second submission that the closure order does not conform
with the objectives of the Act, the closure order was made pursuant to regul ations enacted for the
purpose of managing and regulating fishing. This management activity is consistent with the
Minister's mandated first priority: the maintenance or restoration of ecological integrity through the

protection of natural resources and natural processes (see subsection 8(2) of the Act).

[57] Theapplicantsrely upon other legidative objectives, specifically:

» theexercise of traditiona renewable resource harvesting in anationa park (section 17 of the
Act);

» theprotection of nationally significant examples of Canada's cultural heritage in nationa
parksin view of their special rolein the lives of Canadians and the fabric of the nation
(preamble, Parks Canada Agency Act, S.C. 1998, c. 31, (Agency Act)); and

» the encouragement of stewardship (preamble, Agency Act).

[58] However, section 17 of the Act has no application to the present case as there is no evidence
of afederal-provincial agreement so as to make paragraph 17(1)(f) of the Act applicable, nor isthere

evidence of aland claim agreement so as to make subsection 17(2) applicable.
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[59] While, initspreamble, the Agency Act speaks to the protection of cultural heritage and the
encouragement of stewardship, these goals, in separate but related legidation, cannot trump
subsection 8(2) of the Act which makes the maintenance or restoration of ecological integrity the
first priority in anational park. The Act clarifiesin subsection 2(1) that "ecological integrity”
includes "the composition and abundance of native species and biological communities, rates of

change and supporting processes.”

Conclusion and Costs

[60] For these reasons, the application for judicia review will be dismissed.

[61] Both sides sought costs, if successful. Inmy view, costs should follow the event.

[62] If not agreed, the applicants shall pay to the respondent costs assessed at the mid-point of

Column 111 of thetableto Tariff B of the Federal Courts Rules, SOR/98-106.

1. The Regulations define “fish” to include a soft-shell clam. Thus, the Regulations (see
section 20.1) and these reasons refer to fishing for soft-shell clams.
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JUDGMENT

THISCOURT ORDERS AND ADJUDGES that:

1 The application for judicial review is dismissed.

2. If not agreed, the applicants shall pay to the respondent costs assessed at the mid-point of

Column Il of thetableto Tariff B of the Federal Courts Rules.

“Eleanor R. Dawson”
Judge
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