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REASONS FOR JUDGMENT AND JUDGMENT

[1] Theshantha L aks de Silva Rigamkorala applies for judicia review under section 72(1) of the
Immigration and Refugee Protection Act, S.C. 2001, ¢.27 (the“IRPA”) of a decision made by the
Refugee Protection Division of the Immigration and Refugee Board (the “Board”), dated March 21,

2007, wherein it was determined that the Applicant was not a person in need of protection.
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[2] For reasons that follow, | have decided that this application for judicia review should be

granted.

[3] The Applicant isacitizen of Sri Lankawho says he worked as a seaman. Hetells of being
invited in September 2003 by his Sri Lankan shipping agent to asocia function where he was
introduced to aloca businessman, aMr. Perera. Mr. Perera asked the Applicant to accept packages,
understood to beillicit drugs, on his behaf when travelling overseas and to bring them back to Sri
Lanka. Not wanting to offend Mr. Perera, the Applicant agreed. On leaving the socia function, the
Applicant and his shipping agent were stopped by the police and arrested after a firearm was found
in the shipping agent’ s vehicle. Shortly thereafter, Mr. Perera attended the police station and the

Applicant and his shipping agent were quickly released.

[4] On April 15, 2004, at the Taiwan terminus of avoyage, the Applicant was contacted by a
Taiwanese shipping agent at the request of Mr. Perera. The agent asked the Applicant to deliver a
package to Mr. Pererawhen he returned by air to Sri Lanka. The Applicant refused. On April 17th,
upon arrival in Sri Lanka, the Applicant was met at the airport by his shipping agent and Mr. Perera
who confronted him about refusing to accept and deliver the package. The Applicant refused to
deliver packages for Mr. Perera. The Applicant then |eft the airport. Later that evening, the
Applicant was telephoned by Mr. Pererawho continued to demand an explanation asto why he

refused to cooperate. The Applicant ended the call by hanging up on Mr. Perera.
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[5] That night, four masked individuals entered the Applicant’ s home and threatened and
assaulted him because he refused to cooperate with Mr. Perera. The assailants warned him not to
inform the police. The Applicant was hospitalized for two days asaresult of the assault. He gavea
report of the assault to the police while at the hospital. He aso reported about the role of the
shipping agent and about Mr. Perera s efforts to induce him to smuggle drugs. Upon release from

the hospital on April 19th, the Applicant went into hiding, staying at acousin’s residence.

[6] On April 22nd, unknown persons abducted and killed the Applicant’ stwin brother. Both

the official Inquirer into Deaths and the police recorded the brother’ s death as a homicide.

[7] The Applicant sought the advice of alawyer in Sri Lankawho advised him that his best
recourse was to flee the country because he would not be safe in Sri Lanka. The Applicant sold his
house to raise the money to pay another shipping agent 12,000 Sri Lankan rupeesto be hired onasa
seaman on aship leaving Sri Lankaon June 10, 2004. After stopping at severa ports, the ship
eventually reached Vancouver on September 16, 2004. The Applicant left the ship without his

papers and made his way to Toronto where he applied for refugee status.

DECISION UNDER REVIEW

[8] The Board determined that section 96 of the IRPA was not applicable as persecution by a
criminal element isnot a Convention ground. The Board' s analysis and decision was framed under
section 97 of the IRPA. Having accepted the Applicant’ sidentity, the determinative issue for the

Board was the availability of state protection.
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[9] In giving oral reasonsfor its decision, the Board stated:
Onething iscertain: the burden was on the claimant to provide evidencein aclear
and convincing manner, and the panel stresses that the evidence must be clear and
convincing of the state’ sinability to ensure his protection.

[10] TheBoard rejected the Applicant’s claim because it was not satisfied that the Applicant had

established that state protection was not available.

| SSUE
[11] The Applicant submitsthat theissuein thisjudicia review isthe availability of state

protection. The Respondent submitsthat the issueis credibility.

[12] A review of the Board' s reasonsindicates that its focus was on the issue of state protection.
The Board did not accept some of the Applicant’ sanswersto its questions. Itisequally clear that

significant elements of the Applicant’ s evidence were not disputed.

[13] | findthat theissuein thisjudicial review isasfollows: Did the Board misconstrue the
Applicant’s evidence and fail to address the question of availability of state protection? In other
words, did the Board fail to consider if the Applicant was a person in need of protection and would
be personally subject to torture, arisk of life or risk of cruel and unusual treatment or punishment if

returned to Sri Lanka?
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STANDARD OF REVIEW

[14] Inthiscase, asin Chavesv. Canada (Minister of Citizenship and Immigration), 2005 FC
193 at para. 11, the nature of the issue involves determining whether the Applicant has rebutted the
presumption of state protection. Thisrequires applying alega standard to a set of facts. In my
view, before aboard can apply the legal standard of a* clear and convincing confirmation of a

state’ sinability to protect” (Canada (Attorney General) v. Ward, [1993] 2 S.C.R. 689 at para. 50), a

board must first make relevant findings of fact and credibility.

[15]  In Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 34, the Supreme Court of Canada
determined that there are now only two standards of review: correctness and reasonableness. In
addition, the Supreme Court held that questions of fact should attract deference from the reviewing
Court and thus are to be reviewed on the reasonableness standard.  Thiswas followed in Sukhu v.
Canada (Minister of Citizenship and Immigration), 2008 FC 427 at para. 15, where this Court held

that, in light of Dunsmuir, the reasonabl eness standard applies to questions of fact.

[16]  In Dunsmuir, above, at para. 47, the Court also gave useful instruction on applying the
reasonableness standard. Reasonableness is concerned with the existence of justification,
transparency and intelligibility within the decision-making process. It isalso concerned with
“whether the decision fallswithin arange of possible, acceptable outcomes which are defensiblein
respect of thefactsand law”. Justification requires that a decision be made with regard to the

evidence before the decision-maker. A decision cannot be areasonable oneiif it is made without
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regard to the evidence submitted (Katwaru v. Canada (Minister of Citizenship and Immigration),

2007 FC 612 at paras. 18, 22).

ANALYSS

[17] The Board began by stating the Applicant failed to provide documentation that he was a
seaman. The Board did not accept the Applicant’ s explanation that he did not have his papers
because his seaman and passport documentation was in the possession of the captain of the ship on
which he arrived. The Board was of the view that the Applicant should have retrieved or replaced
those documents. The Board also made much of the fact that the Applicant did not immediately

respond with the name of the company which owned the ship he last sailed on.

[18] TheApplicant’s evidence of being hospitalized as aresult of being assaulted and of making
areport to the police was not disputed. The Applicant’s evidence that his twin brother was
abducted and murdered was confirmed by police, official inquiry and family reports. Finaly, the
lawyer the Applicant consulted wrote a letter confirming his advice to the Applicant that his only

option was to flee the country because he would not be safein Sri Lanka.

[19]  Further, the Applicant provided documentary evidence which indicated that police
corruption was amajor problemin Sri Lanka. Much of the corruption had to do with theillicit drug
trade. The documentary evidence submitted supports a conclusion that the police would be

unwilling or unresponsive to dealing with criminal activities by members of theillegal drug trade.
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[20] TheApplicant testified that he feared for his life because of retaliation by criminals involved
intheillega drug trade. In response to questions by his counsdl the Applicant stated:

By Counsdl (to claimant)

- Do you —areyou till afraid to return to Sri Lanka?

By Claimant (to counsel)

- Yes.

By Counsdl (to claimant)

- And who exactly are you afraid of ?

By Claimant (to counsel)

- To Chandrasakaram and to supporters of the underworld.

By Counsd (to claimant)

- Do you believe that these people are part of the underworld?

By Claimant (to counsel)

- | think so, definitely.

By Counsd (to claimant)

- Wheat is your opinion; what do you think their businessis?

By Claimant (to counsel)

- They are doing drug business.

By Counsd (to claimant)

- What are you afraid of; what do you think would happen if you returned
home?

By Claimant (to counsel)
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- They will take me away and kill me.
By Presiding Member (to claimant)

- For what —what purpose would kill you? Why do you think they would —
why would they kill you?

By Claimant (to presiding member)

- Because | did not perform in accordance with what they told me to do.

By Presiding Member (to claimant)

- | understand, but if you —if you do not perform what they asked you to
perform they will kill you only for that? What would they receive; what will
be their —why would they kill you, | don’t understand that? In other words
arethey afraid of you, or are you afraid of them?

[21] Inresponseto the questions by the Presiding Member the Applicant tried to respond to the
Board’ sinsistent probing on why the Applicant’ s enemies would want to kill him.

By Presiding Member (to claimant)

- That | understand, sir, you did not do what they wanted you to do, but the
rest | don’t understand.

By Claimant (to presiding member)

- They will be—they suspect that | will go and give thisinformation to higher
authorities, and resulting there from there will be problemsfor them.

By Presiding Member (to claimant)

- So you're telling me that if you talk to the authorities then the authorities
would react against them and they will have problems?

By Claimant (to presiding member)
- | think so, that is the reason they want (inaudible) or need to kill me.

By Presiding Member (to claimant)
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- Soif | understand you correctly if you would go to higher authorities the
higher authorities would react and they could be arrested those guys?

By Claimant (to presiding member)

- Y es, some time they make in to custody, but after that my life will be
definitely —my life—1 will lose my life.

[22] TheBoard continues with afocus on the arrest of criminasrather than the consequencesto

the Applicant.

By Presiding Member (to claimant)

- So then the police would react. The police—if it would be possible that if
you tell the police then Mr. Pereira, amongst others, could be arrested?

By Claimant (to presiding member)

- | am unableto tell you —to comment anything about that?

By Presiding Member (to claimant)

- Wil I’'m only assuming what you' re telling me. Y ou say that if you go to
higher authorities they would be arrested, but then you’ re telling me that you
can't —you can't answer that to me. | don't understand, you' re saying
something and then you’ re saying something contrary.

- What | understood what you said isthat if you go to higher authorities those
criminaswill have problems on the part of the authorities, including they
could be arrested; right?

By Claimant (to presiding member)

- Sometimes they could be arrested.

By Presiding Member (to claimant)

- So there would be state protection, right?

By Claimant (to presiding member)
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- For who state protection?

By Presiding Member (to claimant)

- Wl the persons that are after you would be arrested.
By Claimant (to presiding member)

- It isnot one or two persons, it is alarge organization which has spread out in
to many places.

By Presiding Member (to claimant)

- | understand, sir, but we have that in Canada also; we have crimindsasoin
Canada. If somebody goes to the authorities the authorities will make an
investigation and there is a possibility that the person will be arrested.

There s apossibility that the person that has given those information can
have problems, but that’s normal.

- So let meresume; what you'retelling isthat they’ re after you because if you
give them —if you give to authorities information they might be arrested,
right?

By Claimant (to presiding member)

- Before | go to Sri Lankathey will catch me at the airport; | know that they
will.

By Presiding Member (to claimant)

- Y ou're not answering my question, answer me that question.

[23]  Throughout the hearing, the Applicant was consistent in his testimony that even if he
reported the criminals to the police, which he had done, the criminals would still find away to kill

him. Thiswould occur even if the individuals he named were arrested.
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[24] The documentary evidence indicates that the police are not likely to interfere with drug trade
criminals because of corruption. Therisk to the Applicant was that he would be killed because of
hisrefusal to cooperatein theillegal drug trade and ineffective police protection as aresult of

corruption.

[25] The Board misconstruesthe Applicant’s evidence. The Boards stated in its reasons:

Onthingiscertain: hisanswers certainly did not speak to alack of state protection,
but rather the contrary. For example:

The claimant told the pandl that, if he approached senior police authorities, this
could result in the arrests of Mr. Pereraand the other man. And when he was asked
what kind of information he could give them, he replied at one point that he could
give them the names of Perera and Chandrasekaram. However, according to Exhibit
C-10, he had aready given these names.

Later, hetold the pandl that he had other information that could harm those people.
However, this does not correspond to the testimony and written documentation. One
thingissure: at no timeand in no circumstances did the claimant tell the panel that
he feared the police (emphasis added).

[26] From the Board' s reasons and the lines of questioning excerpted above, | conclude that the
Board focussed on the whether the police would arrest the criminals rather than whether the police
protection would be effective. The following evidence was submitted on the issue of effective state
protection for the Applicant: the apparent influence Mr. Perera has with the police; the killing of the
Applicant’ s brother very shortly after the Applicant reported his assault after being warned not to by
the assailants; and the documentary evidence of police corruption as aresult of bribery by the
crimina element involved in theillicit drug trade. The Applicant had already reported his ordeal in
sufficient detail to the police and yet thereis no indication that the police took any action to protect

him from the criminal e ement.
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[27]  Given that the Board directed its mind to the erroneous question of whether the police would
arrest the criminals and not to the question of whether the Applicant faced risk of being killed on
return to Sri Lanka by the criminal element involved in the drug trade, | find that the Board failed to

consider the questions of the availability of state protection for the Applicant.

[28]  Theevidence not disputed by the Board, namely the assault on the Applicant, his brother’s
death and the country condition information are worthy of assessment. However, the evidence, or
lack of evidence, cannot be properly assessed where the Board misconstrues the Applicant’s
evidence and misdirectsitself on theissue of state protection. The Board did not fully engagein a

proper analysis of state protection.

[29] | find the Board' s assessment of the evidence of state protection to be flawed asitsfindings
of fact were made without regard to the evidence beforeit. The findings therefore cannot be

reasonabl e (Katwaru, above).

CONCLUSION
[30] | find the Board' s decision to be unreasonable. Asaresult, the Board's decision will be

guashed. The matter isto be referred to adifferently congtituted board for redetermination.

[31] The partiesdid not submit any question for certification. | do not find any question of

genera importance for certification arising from thisjudicial review.
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JUDGMENT
THISCOURT ORDERSAND ADJUDGES that:
1. TheBoard sdecisonisquashed. The matter will be referred to adifferently constituted

board for redetermination.

2. Thereisno question of general importance that is certified.

“Leonard S. Mandamin”
Judge
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