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|. Overview

[1] The objectives of the Immigration and Refugee Protection Act, S.C. 2001, c. 27 (IRPA),
enumerated in section 3 are two-fold: paragraphs (a) to (g) contain objectives aimed at facilitating
immigration and family reunification; whereas, paragraphs (h) and (I) aim to protect the health,

safety and security of the Canadian society.

[2] In drafting the new immigration legidation, Parliament decided the tipping point had been

reached and it intended, for the sake of the security of Canadian society, to restrict access to Canada
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for persons inadmissible on grounds of criminality, serious crimindity and to those who engagein
violence, terrorism or violations of international and human rights. [ The intention of Parliament in
that regard materializesin various provisions, for example, in s. 64, ss. 68(4), s. 196 and s. 197 of

the IRPA. (Medovarski v. Canada (Minister of Citizenship and Immigration), [2005] 2 S.C.R. 539;

Martin v. Canada (Minister of Citizenship and Immigration), 2005 FC 60.)]

[3] The new legidation in question reflects a policy decision asis clearly interpreted with a
guote from the House of Commons Standing Committee on Citizenship and Immigration, Evidence,
May 8, 2001, cited by the Rt. Hon. Beverley McLachlin, Chief Justice of Canada, in the unanimous

Medovarski judgment (reference therein is made to paragraphs 9 to 12 inclusively).

[4] It is recognized that the Medovar ski judgment was revisited in the unanimous Charkaoui v.
Canada (Minister of Citizenship and Immigration), 2007 SCC 9, [2007] 1 S.C.R. 350, decision, at

paragraphs 16 and 17.

[5] In aPre-Remova Risk Assessment (PRRA), for example, it isincumbent to take into
account:

[16] ... that “[t]he most fundamental principle of immigration law isthat non-
citizens do not have an unqualified right to enter or remain in Canada’. The Court
added: “ Thus the deportation of anon-citizen in itself cannot implicate the liberty
and security interests protected by s. 77 (Medovarski, at para. 46 (emphasis added)).

[17] Medovarski thus does not stand for the proposition that proceedings related
to deportation in the immigration context are immune from s. 7 scrutiny. While the
deportation of a non-citizen in the immigration context may not in itself engages. 7
of the Charter, some features associated with deportation, such as detention in the
course of the certificate process or the prospect of deportation to torture, may do so.”
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(Charkaoui, above.)

I1. Introduction

[6] The Applicant isacitizen of Trinidad and Tobago and is challenging the Immigration
Appeal Divison's (IAD) decision, dated April 24, 2007, wherein, the IAD determined that the
Applicant’s stay was cancelled by operation of law and his appea terminated, pursuant to

subsection 68(4) of the IRPA.

[7] The Applicant was granted a stay of his deportation, on November 2, 2004. The Applicant
subsequently breached condition 4 of hisIAD stay, that he not commit any criminal offences, when
he was convicted of possession of property obtained by the commission of acrimein Canadaand
having avalue over $5,000 under ss. 354(1) of the Criminal Code, R.S.C. 1985, c. C-46. Asaresullt,
the Applicant became subject to ss. 68(4) of the IRPA, as the conviction fallswithin ss. 36(1) of the
IRPA and in according with ss. 68(4) of the IRPA, his stay is cancelled by operation of law, and his

appeal to the IAD isterminated.

[8] The Applicant argues that the IAD erred in finding that it lacked jurisdiction to consider
guestions of law, specificaly, the constitutionality of ss. 68(4) of the IRPA, erred in interpreting the
parameters of ss. 68(4) and seeks adeclaration that ss. 68(4) of the IRPA is uncongtitutional in
breach of the Canadian Charter of Rights and Freedoms, Schedule B, Part | to the Canada Act 1982

(U.K.) 1982, c.11 (Charter), and, therefore, unconstitutional .
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[9] The language of ss. 68(4) of the IRPA expresdly limitsthe IAD’ sjurisdiction by
automatically cancelling an Applicant’ s stay by operation of the law and terminating the apped if an
Applicant, subsequent to a stay being granted, is convicted of an offence referred to in ss. 36(1) of
the IRPA. The Applicant, in the present case, was convicted of an offence of serious criminality,
which is not disputed and, therefore, his situation clearly falls within ss. 68(4) of the IRPA;
therefore, the IAD did not err in itsinterpretation of the parameters of ss. 68(4) of the IRPA and
finding that, once the juridical facts have been established, the IAD loses jurisdiction, pursuant to ss.
68(4). Consequently, the IAD does not have the jurisdiction to consider a constitutional challenge to

ss. 68(4).

[11. Background

[10] The Applicant, Mr. Naresh Bhoonahesh Ramnanan, is a citizen of Trinidad and Tobago and

came to Canada, in February 1988.

[11]  Mr. Bhoonahesh Ramnanan became a permanent resident, on December 10, 1992.

[12] OnJanuary 27, 2000, a deportation order was issued, as Mr. Bhoonahesh Ramnanan was

found to be criminaly inadmissible.

[13] Mr. Bhoonahesh Ramnanan appeal ed the deportation order to the |AD and his appeal was

denied, on December 12, 2001.
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[14] OnJune 14, 2002, Mr. Bhoonahesh Ramnanan’ s motion to re-open his|AD appeal was
denied. Mr. Bhoonahesh Ramnanan brought an application for leave and for judicial review of the

IAD’s decision and it was allowed on consent, on May 26, 2003.

[15] ThelAD granted Mr. Bhoonahesh Ramnanan’s motion to re-open his appeal, on June 11,

2003.

[16] Mr. Bhoonahesh Ramnanan’s appeal was reconsidered and, on November 2, 2004, the IAD
granted a stay of the removal order with numerous terms and conditions, and the appeal wasto be
reconsidered, on May 17, 2007. The relevant conditions include:
4) Not commit any criminal offences.
5) If charged with acriminal offence, immediately report that fact in writing to the
Department.
6) If convicted of acriminal offence, immediately report that fact in writing to the
Department and the Immigration Appeal Division.
[17]  On October 27, 2005, Mr. Bhoonahesh Ramnanan was convicted of several offences,
including possession over $5,000.00, assault, two counts of possession of property obtained by

crime under $5,000.00 and possession of weapon dangerous. Mr. Bhoonahesh Ramnanan was

sentenced to 90 days to be served concurrently and 12 months probation.

[18] On December 19, 2005 and March 6, 2006, the Respondents wrote Mr. Bhoonahesh
Ramnanan advising him that the IAD’ s stay of his deportation order was cancelled by operation of
law and his appedl to the IAD was terminated, pursuant to ss. 68(4) of the IRPA, asaresult of his

subsequent conviction of October 27, 2005, under ss. 354(1) of the Criminal Code, for possession of
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property obtained by the commission of a crime in Canada and having a value over $5,000.00,
which isan offence referred to in paragraph 36(1)(a) of the IRPA; therefore, a stay condition had

been breached.

[19] On December 20, 2006, the oral review hearing was held before the IAD and, on April 24,

2007, the IAD issued adecision cancelling Mr. Bhoonahesh Ramnanan’ s stay and terminating his

appesl.

[20] OnMay 15, 2007, Mr. Bhoonahesh Ramnanan filed an application for leave and for judicia
review of the |AD decision, of April 24, 2007, which is the subject of the within application.
(Application Record, IAD Decision, dated November 2, 2004, [2004] 1.A.D.D. No. 1310, pp. 25-31,

IAD Decision, dated April 24 2007 (Reasons), pp. 5-16.)

[21] TheBoard provided the following reasons, for finding that Mr. Bhoonahesh Ramnanan’s
stay was cancelled by operation of law and his Appeal terminated, pursuant to ss. 68(4) of the
IRPA:
@ The IAD found that, in the circumstances of this case, its jurisdiction to proceed with
the oral review hearing was limited to determining whether the jurisdictional factsarein
place and have been proven in respect to the operative parts of ss. 68(4) of the IRPA. The
|AD found that the jurisdictiona facts, relevant to the operation of ss. 68(4), had been
proven and that the Applicant’ s stay had been cancelled by operation of law and his appeal

terminated. These facts included: that the Applicant was a permanent resident residing in
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Canada; the Applicant has been previoudy found to be inadmissible on grounds of serious
crimindity or criminaity; the IAD previoudy stayed the Applicant’s removal order, dated
January 27, 2000, on November 2, 2004; and since having been granted the stay of his
previous removal order, the Applicant committed another offence, asreferred toin ss. 36(1).
The Panel found that, given that the jurisdictional facts had been proven and having taken
cognizance of the provisions of ss. 68(4) of the IRPA, it lost jurisdiction over the Applicant
and, thus, the stay of the removal order was cancelled by operation of the law and his apped
terminated.

(b) The lAD concluded that the effect of ss. 68(4) of the IRPA, in the circumstances, is
to deprive the IAD of jurisdiction to decide questions of law, including questions as to the
congtitutional validity of ss. 68(4). The IAD found that Parliament has provided, in explicit
language, the general power of the IAD to decide questions of law, including jurisdiction,
relevant to carrying out its mandate under the Act and, by extension, the power to decide the
congtitutionality of aprovisioninthe |AD’s enabling statute. The IAD found that the effect
of the wording of ss. 68(4) isto expresdy limit the jurisdiction of the IAD in relation to
individualsin the Applicant’s case.

(Applicant’s Record, Reasons, pp. 5-16.)

V. Issues
[22] (1) Did the IAD Member e in finding that the IAD had no jurisdiction to determine
guestions of law, including the constitutionality of ss. 68(4) of the IRPA?

(2) Did the IAD Member err in hisinterpretation of the parameters of ss. 68(4) of the IRPA?
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(3) Isss. 68(4) in breach of the Charter?

V. Standard of Review

[23] Thestandard of review for the decision of the IAD in interpreting the relevant provisions of
the IRPA, is correctness. (Sngh v. Canada (Minister of Citizenship and Immigration), 2005 FCA
417, para. 23; Carbonaro v. Canada (Minister of Citizenship and Immigration), 2006 FC 102,
paras. 19-21; Bautista v. Canada (Minister of Citizenship and Immigration), 2006 FC 30, para. 9;
Medovarski v. Canada (Minister of Citizenship and Immigration), 4 F.C.R. 48 (F.C.A)), af’'d
[2005] S.C.R. 539, para. 18; Ferri v. Canada (Minister of Citizenship and Immigration), 2005 FC

1580, para. 14.)

V1. Relevant Legidation

[24] Pursuant to ss. 68(4) of the IRPA, appeals, before the IAD, of deportation ordersissued for
serious criminality or criminality, which subsist due to a prior grant of a stay by the Appeal
Division, are discontinued if the appellant is convicted of another prescribed offence:

68. (4) If the Immigration 68. (4) Lesurssdela
Appeal Divison has stayed a mesure de renvoi pour

removal order against a interdiction de territoire pour
permanent resident or aforeign  grande crimindité ou

national who was found criminalité est révoqué de plein
inadmissible on grounds of droit s le résident permanent ou
serious criminality or I étranger est reconnu coupable
criminality, and they are d une autreinfraction
convicted of another offence mentionnée au paragraphe
referred to in subsection 36(1),  36(1), I’ appel étant deslors

the stay is cancelled by classé.

operation of law and the appesal

isterminated.

[25]  Subsection 36(1) of the IRPA ouitlines the offences which will be caught by ss. 68(4):
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36. (1) A permanent 36. (1) Emportent
resident or aforeign national is interdiction de territoire pour
inadmissible on grounds of grande criminaité les faits
serious criminality for suivants :

(a) having been convicted in a) étre déeclaré coupable au

Canada of an offence under Canadad uneinfraction a
an Act of Parliament une loi fédérale punissable
punishable by a maximum d’ un emprisonnement

term of imprisonment of at maxima d’au moins dix ans
least 10 years, or of an ou d'une infraction aune loi
offence under an Act of fédérale pour laquelle un
Parliament for which aterm emprisonnement de plus de
of imprisonment of more six moisestinfligé;

than six months has been

imposed;

[26] Subsection 162(1) of the IRPA, states:

162. (1) EachDivisonof the 162. (1) Each Divison of the

Board has, in respect of Board has, in respect of
proceedings brought before it proceedings brought before it
under this Act, soleand under this Act, soleand
exclusivejurisdiction to hear exclusivejurisdiction to hear
and determine all questions of and determine all questions of
law and fact, including law and fact, including
questions of jurisdiction. questions of jurisdiction.

[27]  Inthe present case, the pand found, and Mr. Bhoonahesh Ramnanan has not disputed, that
he was convicted, on October 27, 2005, for possession of property obtained by the commission of a
crime in Canada and having avalue over $5,000.00, contrary to ss. 354(1) of the Criminal Code,
which isan offence referred in paragraph 36(1)(a) of the IRPA; therefore, ss. 68(4) clearly applies

to Mr. Bhoonahesh Ramnanan. (Applicant’ s Record, Reasons, p. 8.)
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[28] The present case does not fall under any of the transitional provisions of the IRPA, namely,
sections 192, 196 or 197. Mr. Bhoonahesh Ramnanan’s stay of his removal order was granted, on
November 2, 2004, which is subsequent to the coming into force of the IRPA, on June 28, 2002.

Consequently, ss. 68(4) of the IRPA clearly appliesin this case.

VIl. Analyss

(1) 1AD’sjurisdiction to consider questions of law and congtitutionality

[29] AsMr. Bhoonahesh Ramnanan is caught by the statutory provisions of the IRPA, he sought

aruling from the IAD that it had the jurisdiction to declare ss. 68(4) unconstitutional.

[30] ThelAD hasthejurisdiction to consider congtitutional questions generally and to grant
relief, in light of the tribunal’ s general power to hear and determine “all questions of law and fact,
including questions of jurisdiction.” The IAD acknowledges this genera power; however, ss. 68(4)
expressy limitsthe IAD’ s jurisdiction in circumstances similar to Mr. Bhoonahesh Ramnanan’s

situation in the present case. (IRPA, ss. 162(1); Applicant’s Record, Reasons, pp. 12-15.)

[31] Theleading case on the jurisdiction of administrative tribunals to consider the congtitutional
validity of their enabling statute and its provisions, is the recent Supreme Court of Canada decision
of Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504. This decision was
recently applied by this Court in reviewing an IAD’ sdecision in asimilar context to the present case
in Ferri, above. In Ferri, at paragraphs 16-23, Justice Anne Mactavish noted that, in Martin, the

Supreme Court of Canada reappraised and restated the rules concerning the jurisdiction of
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administrative tribunals to apply the Charter. Nova Scotia (Workers' Compensation Board) v.
Martin identified a series of factors that must be considered in determining whether a tribunal has
the jurisdiction to determine the constitutional validity of its enabling legidation. The Nova Scotia
(Workers Compensation Board) v. Martin case demonstrates that the Courts were moving away
from the approach adopted in earlier jurisprudence, which emphasized policy considerations and,

therefore, their applicability islimited.

[32] InNova Scotia (Workers Compensation Board) v. Martin, at paragraph 40, the Supreme
Court of Canada determined that a grant of authority to decide questions of law, arising under a
legidative provision, is presumed to extend to a determination of the validity of that provision.

(Referenceis aso madeto Ferri, above, paras. 24-25.)

[33] Thus, the fundamental question in determining whether atribunal hasjurisdiction to
determine the constitutionality of any provision of its enabling statute, is to determine whether the
tribunal has authority to decide questions of law under the challenged provisionitself. Where a
tribunal has the jurisdiction to consider questions of law, arising under the challenged provision, the
tribunal also possesses jurisdiction to entertain a Charter challenge to the very same provision:

[39] ...therelevant question in each case is not whether the terms of the

express grant of jurisdiction are sufficiently broad to encompass the Charter

itself, but rather whether the express grant of jurisdiction confers upon the

tribunal the power to decide questions of law arising under the challenged

provision, in which case the tribunal will be presumed to have jurisdiction to

decide the constitutional validity of that provision.

(Nova Scotia (Workers' Compensation Board) v. Martin, above; Ferri, above, paras. 24-26 and 36.)
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[34] Accordingly, the IAD hasthe jurisdiction to determine questions of law generaly, including
Charter challengesin certain circumstances. Whether the |AD hasjurisdiction to consider a Charter
challenge, to any given provision, is dependent upon the nature of the challenged provision. (Ferri,

above, para. 36.)

[35] ThelAD does not have jurisdiction to decide the constitutionality of ss. 68(4) of the IRPA.
In this case, the challenged provision does not give the IAD the jurisdiction to consider questions of
law and thisis evident from the express wording of ss. 68(4). Any decision-making power under ss.
68(4) isstrictly factual. The lAD islimited to determining whether the provision appliesto the
appellant by determining whether specific facts have been proven, namely, whether an individual is
apermanent resident or foreign nationa ; whether the individual has previoudy been found to be
inadmissible on the grounds of serious criminality or criminality; whether the IAD has previoudy
stayed aremoval order against the individua; and whether the individual has been convicted of
another offencereferred to in ss. 36(1). If adetermination is made that the provision applies, based
on established facts, the IAD automatically loses jurisdiction. (IRPA, ss. 68(4); Nova Scotia
(Workers Compensation Board) v. Martin, above para. 39; Ferri, above, paras. 36-43; Bautista,

above, paras. 15-16.)

[36] ThelAD applied thisreasoning to Mr. Bhoonahesh Ramnanan’s apped, and did not err in

so doing.
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[37] Contrary to Mr. Bhoonahesh Ramnanan’s submissions, the IAD did articulate reasons for
finding that the presumption of Charter jurisdiction was rebutted. The IAD found that, although the
IAD may have agenera power to decide questions of law and jurisdiction and the presumed
Charter competence to carry out its mandate under the IRPA, the effect of the wording of ss. 68(4)
isto expresdy limit the jurisdiction of the IAD in relation to individuals such as Mr. Bhoonahesh
Ramnanan’ s situation to a determination only of facts which would trigger ss. 68(4). Other
considerations cannot override the express wording of ss. 68(4). (Applicant’s Record, Reasons, pp.

14-15; Ferri, above, paras. 35-36.)

[38] TheFederal Court of Apped, in Canada (Minister of Citizenship and Immigration) v. Hyde,
2006 FCA 379, considered how s. 64 and ss. 68(4) would apply in post-IRPA casesin order to
assist in theinterpretation of s. 197 of the IRPA. Thisanaysisis congistent with the decision in
Ferri, above. The Court States:

[26] In contrast, aperson who is ordered deported on the basis of a conviction for
an offence for which a sentence of less than two years was imposed may still appeda
to the IAD post-IRPA. If the IAD stays the removal, the appeal is only terminated
automatically if the appellant is subsequently convicted of an offence punishable by
up to ten years' imprisonment, or the appellant is sentenced to more than six

months' imprisonment. Thus, when a deportation order is based on a sentence of less
than two years, and the appellant satisfiesthe IAD that, “in all the circumstances’,
removal should be stayed, the appeal is only terminated, as subsection 68(4) directs,
for a subsequent conviction of one or more of the serious offences described in
subsection 36(1).

[28]  Section 64 deals with those ordered deported on the basis of a sentence of
more than two years, who consequently have no right of appeal. Subsection 68(4)
necessarily deals with those ordered deported on the basis of alesser sentence, who
hence have aright of appeal, which they may lose if they commit a subsection 36(1)
offence after the grant of astay.
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[29] By definition, these are different groups of persons, since a person who has
committed a section 64 offence, and files an gpped to the IAD post-IRPA, has no
right of appea and can thus never have his removal stayed subject to conditions. Ina
post-1RPA appeal, subsection 68(4) can thus only apply to persons who have not
committed a section 64 offence. In view of this, it would be anomalous if section
197 were to treat alike those who, after IRPA came into effect, had no right of appeal
at al by virtue of section 64, and those who had aright of appeal.

(Reference is also made to Bautista, above.)

[39] Contrary to Mr. Bhoonahesh Ramnanan’ s arguments, the case of Medovarski, above, is
relevant, as the Supreme Court of Canada’ s comments regarding the purposes and objectives of the
IRPA are applicable in the present case, as the Court’s comments were general in nature. Moreover,
itisclear from areview of the Medovarski decision, that the Supreme Court of Canada had the

benefit of reviewing the legidative hearings preceding the enactment of the IRPA.

[40] InBautista, above, and Carbonaro v. Canada (Minister of Citizenship and Immigration),
2006 FC 102, the Court adopts the Supreme Court of Canada s analysis with respect to the purposes
and objectives of the IRPA with respect to the bundle of provisions dealing with criminality and
serious criminality as these provisions are interrelated. (Bautista, above, paras. 10-13; Medovarski,

above, paras. 9-13; Carbonaro, above, paras. 29-39.)

[41] ThelAD did not err in finding that the express language in ss. 68(4) clearly limited its
jurisdiction to consider a Charter challengeto ss. 68(4), in light of the fact that the facts triggering

ss. 68(4) of the IRPA had been proven in this case; therefore, the IAD lost jurisdiction.
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(2) 1AD did not err in the interpretation of the parameters of ss. 68(4) of the IRPA

The Supreme Court of Canada, in Medovarski, considered the comments made at the

committee hearings preceding the enactment of the IRPA. It, thus, examined the purpose, object,

text and context of the relevant provisions. (Medovarski, above, paras. 9-13.)

[43]

Asoutlined above, the Federa Court of Appeal in Hyde, above, considered the application

of s. 64 and ss. 68(4) of the IRPA to post-IRPA cases and expanded this analysisto assist its

interpretation of the transitional provisions as the bundle of provisions are interrelated. Furthermore,

such an approach was followed in Bautista, above, where the Court stated:

[44]

[14] Itisuseful to review the treatment, under the IRPA, of permanent
residents who have received criminal convictions. Under the current regime of the
IRPA, aforeign national who is inadmissible because of an offence for which a
maximum term of imprisonment is at least 10 years and for which aterm of
imprisonment of 2 years or more isimposed has no right to an appeal to the lAD
(s. 36(1) and s. 64). Thus, this foreign national would have no right to a statutory
stay from the |AD as provided for in s. 68 of the IRPA. It should be noted that,
while the definition of serious criminality includes a sentence of 6 months or
more (s. 36(1)), the right of appeal is only removed for serious criminality if the
sentence imposed is greater than 2 years (s. 64(2)).

[15] Another aspect of the IRPA schemeis dealt with in s. 68, which addresses
the jurisdiction of the IAD to stay removal orders. Section 68(4) operates to
cancel the stay and terminate the appeal of aforeign national who: (a) was found
inadmissible on grounds of criminality or serious criminality; (b) isthe subject of
astay of the removal order; and (c) is convicted of another offence referredtoin
s. 36(2).

[16] Accordingly, under the provisions of the IRPA, aforeign national who
meets the criteria of either s. 64 or s. 68(4) will have no right to plead special
circumstances to the IAD. Thisis so regardless of the personal circumstances of
the person and regardless of when the convictions occurred.

In addition, the comments at the Committee hearings preceding the enactment of the IRPA,

cited by Mr. Bhoonahesh Ramnanan, relate primarily to s. 64 of the IRPA. Persons who fall under
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s. 64 of the IRPA clearly have no right to appeal and, therefore, these comments are not applicable
in the present case. Moreover, such individuals would never be caught by ss. 68(4). On the other
hand, individuals falling under ss. 68(4) of the IRPA, athough having previoudy been found to be
inadmissible on the grounds of criminality or serious criminaity, they do have aright of appea to
the IAD. They may also apply and have the benefit of astay of their removal; however, if such an
individua, after a stay is granted, is subsequently convicted of an offence, referred to in ss. 36(1) of
the IRPA, their stay is automatically cancelled by operation of law and appeal terminated. Such an

interpretation is consistent with the purposes and objectives of the IRPA.

[45] Thefollowing isthe governing principal of statutory interpretation:
Today, thereisonly one principle or approach, namely, the words of an Act areto be
read in their entire context, in their grammatical and ordinary sense harmoniousy
with the scheme of the Act, the object of the Act, and the intention of Parliament.
(Professor Ruth Sullivan, Sullivan and Driedger On the Construction of Statutes, Toronto,

Butterworths, 4™ ed. 2002, p. 1.)

[46] The objectives of the IRPA, enumerated in section 3, are twofold: paragraphs (a) to (g),
contain objectives aiming at facilitating immigration and family reunification; paragraphs (h) and
(1), on the other hand, aim to protect the health, safety and security of the Canadian society:

3. (1) Theobjectivesof this 3. (1) Enmatiére

Act with respect toimmigration  d’immigration, la présenteloi a

are pour objet :

[...]

(h) to protect the health and h) de protéger la santé des
safety of Canadians and to Canadiens et de garantir leur



maintain the security of
Canadian society;

(i) to promote international
justice and security by
fostering respect for human
rights and by denying
access to Canadian territory
to personswho are
criminals or security risks;
and
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SEcurité;

i) de promouvoir, al’échelle
internationale, lajustice et la
securité par e respect des
droits de la personne et
I’interdiction de territoire
aux personnes qui sont des
criminels ou constituent un
danger pour la sécurité;

[47] Indrafting the new immigration legidation, Parliament decided that the tipping point had

been reached and it intended for the sake of the security of Canadian society, to restrict accessto

Canadafor personsinadmissible on grounds of criminality, serious criminality and to those who

engage in violence, terrorism or violations of international and human rights. The intention of

Parliament in that regard materializesin various provisions, for example, in s. 64, ss. 68(4), s. 196

and s. 197 of the IRPA. (Medovarski, above; Martin v. Canada (Minister of Citizenship and

Immigration), above.)

[48] Thenew legidation in question reflects apolicy decision asis clearly interpreted with a

guote from the House of Commons Standing Committee on Citizenship and Immigration, Evidence,

May 8, 2001, cited by the Rt. Hon. Chief Justice McLachlin in the unanimous Medovar ski judgment

(reference therein is made to paragraphs 9 to 12 inclusively.)
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[49] Itisrecognized that the Medovarski judgment was revisited in the unanimous Charkaoui,

above, decision, at paragraphs 16 and 17.

[50] InaPRRA, for example, it isincumbent to take into account:

[16] ... that “[t]he most fundamental principle of immigration law isthat non-
citizens do not have an unqualified right to enter or remain in Canada’. The Court
added: “ Thus the deportation of anon-citizen in itself cannot implicate the liberty
and security interests protected by s. 77 (Medovarski, at para. 46 (emphasis added)).
[17] Medovarski thus does not stand for the proposition that proceedings related
to deportation in the immigration context are immune from s. 7 scrutiny. While the
deportation of a non-citizen in the immigration context may not in itself engages. 7

of the Charter, some features associated with deportation, such as detention in the
course of the certificate process or the prospect of deportation to torture, may do so.”

(Charkaoui, above.)

[51] Parliament made clear itsintention to be strict with persons who were found inadmissible
for serious criminality, as described in s. 36 of the IRPA. If such an appellant has been granted a
stay of aremoval order by the |AD, under the Immigration Act and the IRPA, s. 197 and ss. 68(4)
provide that the stay is cancelled and the appeal isterminated by operation of law, that is,
automatically, if the appellant breaches aterm or condition of the stay order and is convicted of

another offence described in ss. 36(1) of the IRPA.

[52] Parliament’sintention to automatically cancel a stay and terminate an appeal before the IAD
where the appellant has been convicted of a serious criminal offence, is clear from an examination

of Citizenship and Immigration Canada, Bill C-11 Clause-by-Clause Analysis of s. 68:



Clause 68
What the provision does

* Authorizesthe Immigration Appeal Division to stay aremoval order where it
is satisfied that sufficient humanitarian and compassionate grounds warrant
specia relief in light of al the circumstances of the case, and taking into
account the best interests of a child directly affected by the decision.

* Requiresthe Immigration Appeal Division to impose prescribed conditions
when staying aremoval order and allows for it to impose other conditionsiit
considers necessary.

* Providesthat astay of remova by the Immigration Appeal Division cancels
all conditions previoudy imposed by the Immigration Division.

* Authorizesthe Immigration Appeal Division to ater or vary non-prescribed
conditions or cancel astay of removal.

* Allowsthe Immigration Appeal Division at any time to reconsider an appeal
where aremoval order has been stayed.

* Providesthat where aremoval order issued on grounds of criminality is
stayed, and the person is subsequently convicted of a serious crime, the stay
of removal is automatically cancelled and the appeal is terminated.

Explanation

The reference to prescribed conditions to be imposed by the Immigration Appeal
Division when staying remova ordersis new and is meant to ensure that standard
minimum conditions are imposed in these cases such asinforming CIC and the IAD
inwriting in advance of any change of address, reporting to CIC as directed,
maintaining the validity of an existing passport and submission of a copy to CIC or
completion of atravel document application. These standard conditions are intended
to create consistency and ensure that enforcement actions can be pursued if a stay of
removal is cancelled. The current Act is silent asto whether conditions imposed by
the Immigration Division, for example, upon release from detention, are cancelled
when the Immigration Appeal Division issues a stay of removal and imposesits own
conditions. Bill C-11 clarifiesthat conditionsimposed by the Immigration Appeal
Division replace any previous conditions imposed by the Immigration Division. In
granting the stay, the Immigration Appeal Division assumes all responsibility for
monitoring the individua . This prevents the person from having to report to multiple
tribunals.
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The automatic cancellation of astay of removal, by operation of law, when a person
is convicted of aserious crimeisnew. This provision will expedite the removal of
dangerous criminals who continue to commit crimes after being given a second
chance.
(Citizenship and Immigration Canada, Bill C-11: Clause by Clause Anaysis (Ottawa: Citizenship

and Immigration Canada, 2001) at 134 (“Bill C-11: Clause by Clause”).)

[53] Itisclear that the purpose of ss. 68(4) of the IRPA isto alow for the expedited removal of
persons who continue to commit criminal offences despite being given a second chance. It isin that
context, keeping in mind the above-stated principles, aswell as the objectives and the overall

scheme of the IRPA, that ss. 68(4) must be interpreted.

[54] ThelAD did not err in interpreting the parameters of ss. 68(4) of the IRPA. Oncethe lAD
determined that the jurisdictiona facts were in place and had been proven, the IAD lost its
jurisdiction and Mr. Bhoonahesh Ramnanan’ s stay was cancelled by operation of law, that is
automatically, and his appeal terminated; therefore, given that the IAD lost its jurisdiction over
Mr. Bhoonahesh Ramnanan, it did not retain itsjurisdiction to consider whether ss. 68(4) of the

IRPA is constitutional .

(3) Subsection 68(4) is not a breach of the Charter and consequently a declaration of breach
is not warranted

[55] Mr. Bhoonahesh Ramnanan can seek, by way of judicia review, adeclaration that a
statutory provision isin breach of the Charter; however, such aremedy is not warranted in this case.

Mr. Bhoonahesh Ramnanan did not seek a declaration that ss. 68(4) was unconstitutional in his
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application for leave and for judicia review but only requested this remedy in his Memorandum of
Argument. (Gwal v. Canada (Minister of Citizenship and Immigration), [1999] 3 F.C. 404 (F.C.A));

Moktari v. Canada (Minister of Citizenship and immigration), [2000] 2 F.C. 341 (F.C.A.).)

[56] A fundamenta principle of immigration law isthat non-citizens do not have an unqualified
right to enter or remain Canada; therefore, the deportation of a non-citizen, such as Mr. Bhoonahesh
Ramnanan, in itself, cannot engage the liberty and security interests protected by s. 7 of the Charter.
(Medovarski v. Canada (Minister of Citizenship and Immigration), 2004 FCA 85 (F.C.A), paras.
59-62, aff'd in S.C.R., above, para. 46; Canada (Minister of Employment and Immigration) v.

Chiarelli [1992] 1 SC.R. 711.)

[57] Thehumanitarian and compassionate (H& C) factors raised by Mr. Bhoonahesh Ramnanan,
including, the best interests of his children, can be considered in an H& C application, under s. 25 of

the IRPA. (Medovarski, above, aff’d in S.C.R, above, para. 47.)

[58] Itisopenfor Mr. Bhoonahesh Ramnanan to submit another PRRA application which could
consider any risk that he might face upon deportation. Mr. Bhoonahesh Ramnanan faces potential
removal to Trinidad and Tobago. The exclusion of Mr. Bhoonahesh Ramnanan from Canada does
not imperil hislife, liberty or security of the person. (Rudolph v. Canada (Minister of Citizenship

and Immigration), [1992] F.C. 653 (C.A.).)
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[59] Mr. Bhoonahesh Ramnanan has had the benefit of an appeal to the IAD and his remova was
stayed on H& C grounds; however, he breached a condition of his stay as aresult of a subsequent
crimina conviction, his stay was cancelled by operation of law and his appeal terminated. (Rudolph,

above; Applicant’s Record, IAD Decision, pp. 25-31.)

[60] Inaddition, Mr. Bhoonahesh Ramnanan has not demonstrated that there are two equally
plausible interpretations resulting in ambiguity in the interpretation of ss. 68(4) of the IRPA. To the
contrary, the express language in ss. 68(4) isexplicit and clear that Parliament intended to limit the
IAD’sjurisdiction by cancelling an individua’ s stay of hisremoval by operation of law and
terminate the appedl, if the individual concerned was convicted of an offence referred to in ss. 36(1)

of the IRPA. (Medovarski, above, para. 48.)

[61] InMedovarski, above, the Supreme Court of Canadafound that the extinction of any appeal
rights for individuals found to be inadmissible, pursuant to s. 64 of the IRPA, did not breach s. 7 of
the Charter. In the present case, Mr. Bhoonahesh Ramnanan did have an appeal for which a stay of
his deportation order was granted. Mr. Bhoonahesh Ramnanan became subject to ss. 68(4) of the

IRPA due to his own actions which, thus, made him inadmissible due to criminality.

VIIl. Conclusion

[62] For al the above reasons, the application for judicial review is dismissed.
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JUDGMENT
THISCOURT ORDERS that
1 The application for judicial review be dismissed;

2. No serious question of general importance be certified.

“Michdl M.J. Shore’
Judge
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