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[1] Thisisan application for judicial review of seven decisionsissued by the President of the
Canada Border Services Agency (the CBSA) dated February 3, 2006 pursuant to subsection 60(4)
of the Customs Act, R.S.C. 1985, c. C-1 (collectively, the “re-determination”). Seven separate

applications were made to the Federal Court, but they were consolidated under this file number in

an order issued May 10, 2006 by Prothonotary Tabib.
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[2] The applicant requests:

(a) adeclaration that the re-determination (and any prior decision made under the Customs Act)
isinvalid and unlawful insofar asit purports to assess excise duties and additiona duties on
imports of cigars by the applicant;

(b) an order in the nature of awrit of certiorari quashing or setting aside the re-determination
(and any prior decision made under the Customs Act) insofar asit purportsto assess excise
duties and additional duties on imports of cigars by the applicant; and

(c) costs.

[3] The respondent requests:
() that this application for judicia review be dismissed; and

(b) costs.

Background

[4] The applicant imports goods from the United States of America, including the goods at issue
in this application, specificaly flavoured cigars which are imported in individua plastic containers.
At the time of importation of the goods into Canada, the applicant classified the cigars under tariff

item 2402.10.00 and the plastic containers separately under tariff item 3923.10.90.

[5] On February 22, 2005, the CBSA gave written notice to the applicant that it would be

conducting a compliance verification review of itsimportations for the period of January 1to
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December 31, 2004. The applicant received the verification report dated May 16, 2005, which
determined that the applicant had improperly classified the cigars and the plastic containers under
the Customs Tariff, S.C 1997, c.-36, as separate tariff items instead of as one single tariff item under
number 2402.10.00.90. The verification report further instructed the applicant to file amended
entries by August 19, 2005, for all similar transaction with the same error for the period of

September 1, 2001 to May 16, 2005. The applicant did so.

[6] On May 24 and June 2, 2005, the CBSA issued seven detailed adjustment statements (the
DASs). These seven DA Ss notified the applicant that the cigars and plastic containers had indeed
been reclassified. The DASs also indicated the amount of the excise and additional dutiesimposed
under sections 42 and 43 of the Excise Act, 2001, S.C. 2002, c.-22 as aresult of the reclassification.

On June 27, 2005, the applicant paid the outstanding amount of the seven DASs.

[7] On August 18, 2005, pursuant to subsection 60(1) of the Customs Act, the applicant
appealed the DA Ssto the President of the CBSA. On November 21, 2005, the CBSA regiona
recourse officer (the recourse officer) issued a preliminary decision upholding the seven DASs.
Following this preliminary decision, the applicant made further submissionsto the CBSA. The
parties met on December 20, 2005 wherein the applicant’ s representatives advised the CBSA that
they agreed with the reclassification, but disagreed with the cal culation of the excise and additional

duties.
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[8] On February 3, 2006, the President of the CBSA issued seven re-determinations upholding
the reclassification of the cigars and plastic containers as asingle unit and the assessment of duties
as per the recourse officer’s November 21, 2005 preliminary decision. In upholding the assessment
of the excised and additional duties, the President of the CBSA relied on the reasons of the recourse
officer’s preliminary decision dated November 21, 2005, specifically the CBSA’ s interpretation of
the meaning of the term “duty-paid value’ in sections 2 of the Excise Act, 2001. It is ultimately the
interpretation of thisterm that caused the imposition of further duties on the applicant and isthe

subject of this application for judicial review.

[9] On March 3, 2006, the applicant filed seven applications for judicia review of the seven re-

determinations. These seven applications were consolidated into the within application (T-382-06).

[10] OnMay 2, 2006, pursuant to section 67 of the Customs Act, the applicant filed an appeal
with the Canadian International Trade Tribunal (the CITT). The applicant then moved immediately
for adismissal of its own appea on the grounds that the CITT lacked jurisdiction to hear the appeal
asit dealt with the CBSA’ s authority to assess excise and additional duties under the Excise Act,

2001.

[11] Inlight of thisappedl, this application for judicial review was stayed by order dated August

31, 2006, pending the outcome of the applicant’s appeal tothe CITT.
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[12] On October 31, 2006, the CITT issued its decision in Soike Marks Inc. v. Canada Border
Services Agency, [2006] C.1.T.T. No. 113 (the CITT decision) granting the applicant’ s motion to
dismiss the appeal on the basis of alack of jurisdiction to consider “the methodology for assessing

and cal culating volume/based excised duty and additional duty under the Excise Act, 2001”.

[13] Inlight of the CITT sdecision, thisapplication for judicial review was resumed. This

application deals with the judicial review of the re-determinationsissued by the President of the

CBSA affirming the recourse officer’ s preliminary decision dated November 21, 2005.

Board’s Reasonsfor Decision

[14]  Inseven notices of re-determination dated February 3, 2006, the president of the CBSA
upheld the recourse officer’ s assessment of the duties owing dated November 21, 2005. At issuein
this application, isthe interpretation of the definition of “duty-paid value’ in section 2 of the Excise
Act, 2001 asitsinterpretation provides in part the formulafor quantifying the duties on imported

cigars.

[15] Whilethe decision under judicial review isthat of the President of the CBSA, it essentialy
adopted the reasons of the recourse officer dated November 21, 2005. The recourse officer
reproduced the definition of “duty-paid value” in the Excise Act, 2001

“duty-paid value” means

(@ inrespect of imported cigars, the value of the cigars asit would
be determined for the purpose of calculating an ad valorem duty on
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the cigars in accordance with the Customs Act, whether or not the
cigars are subject to ad valorem duty, plus the amount of any duty
imposed on the cigars under section 42 of this Act and section 20 of
the Customs Tariff; and
(b) inrespect of imported cigars that, when imported, are contained
in containers or otherwise prepared for sale, the total of the value of
the cigars as determined in accordance with paragraph (a) and the
value smilarly determined of the container in which they are
contained.
[16] Therecourse officer explained that paragraph (b) applied in the case of the applicant’s cigar

imports.

[17]  Therecourse officer then went on to explain that the CBSA’ sinterpretation of the reference
to paragraph () in paragraph (b) was such that you have to take the entire value determined in
paragraph (a) and inject it into paragraph (b) and then add the value similarly determined of the
container in which the cigars were contained. The recourse officer noted:

The phrase “the va ue of the cigars asit would be determined for the

purpose of calculating an ad valorem duty on the cigarsin

accordance with the Customs Act, whether or not the cigars are

subject to ad valoremduty” clearly directs us to use the transaction
valueto arrive at our value for the cigars.

[18] Therecourse officer went on to say that thisinterpretation was confirmed by section 46 and

subsection 47(1) of the Customs Act. Section 46 provides that “the value for duty of imported goods
shall be determined in accordance with sections 47 to 55.” Subsection 47(1) provides “the value for

duty of goods shall be appraised on the basis of the transaction value of the goods in accordance

with the conditions set out in section 48.” The wording of the definition of “duty-paid value’, which
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provides how to obtain the duty-paid value and not simply just the value, continues with the
following wording “plus the amount of any duty imposed on the cigars under section 42 of this Act
and section 20 of the Customs Tariff.” Therefore, the recourse officer determined that the correct
calculation was the total value derived in paragraph (a), and the value similarly determined of the

container in which they are contained.

®

[19] Theapplicant submitted the following issues for consideration:

1 What is proper standard of review of the re-determination by the CBSA?

2. Whether the CBSA exceeded its jurisdiction by assessing excise and
additional duties under the Excise Act, 2001.

3. In the dternative, should the Court decide that the CBSA hasjurisdiction
to assess excise and additional duties under the Excise Act, 2001, whether its calculation

of the excise and additional duties was correct?

[20] Therespondent raised the following issue for consideration:

1 Does this Court have jurisdiction to hear this application for judicia

review?

[21] | would rephrase theissues as follows:
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1 Doesthis Court have jurisdiction to hear this application for judicial
review?

2. What is the appropriate standard of review?

3. Did the CBSA exceed itsjurisdiction by assessing excise and additional
duties under the Excise Act, 2001?

4. If the President of the CBSA did not exceed their jurisdictionin
interpreting sections 42 and 43 of the Excise Act, 2001 then did they incorrectly interpret

these sections?

Applicant’s Submissions

[22] Thethrust of the applicant’s argument is that the CBSA exceeded its jurisdiction by
engaging in the statutory interpretation of certain sections of the Excise Act, 2001. In the aternative,
the applicant submitted that the CSBA committed areviewable error of law in their interpretation of

the Excise Act, 2001.

[23] The applicant submitted the appropriate standard of review is correctness. The applicant
submitted that the Supreme Court of Canadain Canada (Deputy Minister of National Revenue) v.
Mattel Canada Inc., [2001] 2 S.C.R. 100, found that the Customs Act contained a partia privative
clause. With regards to the nature of the questions at issue, the applicant submitted that both the
issue of jurisdiction and the issue of interpretation of the relevant statutory sections were questions

of law, and as such, ahigh level of deferenceis owed. Asfor the expertise of the CBSA, the
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applicant argued that neither questions of jurisdiction, nor questions of statutory interpretation were

within the CBSA’ s expertise of determining origin, tariff classification, or calculation of value for

duty.

[24]  The applicant then provided submissions as to the question of jurisdiction. The applicant
submitted the CBSA’sjurisdiction islimited to (i) making determinations regarding origin, tariff
classification, and value for duty of imported products; and (ii) assessing and collection of customs
duties owing. The applicant submitted that there is a significant difference between the mere
collection of duties owing and the interpretation of provisions of the Excise Act, 2001, collecting

falswithin the jurisdiction of the CBSA, while assessing does not.

[25] Theapplicant further submitted that even if the CBSA did have jurisdiction, it wrongly
interpreted the meaning of “duty-paid value’. The applicant submitted that whereasthe CBSA's
interpretation of “duty-paid value’ includes duties imposed under section 42 of the Excise Act, 2001
and section 20 of the Customs Tariff, a correct interpretation does not. The applicant argued that the
CBSA’sinterpretation of “duty-paid value’ is flawed because:
a) itisinconsistent with a plain reading of the definition itself;
b) itisinconsistent with asimilar reading of other definitionsin the same section of the Excise
Act, 2001, which aso cannot logically be cumulative; and
c) theofficia French definitioninthe same Act of “valeur al’ acquitte” does not use the
conjunction “et” (and) between the two meanings and as such, the CBSA’sinterpretation is

inconsistent with a plain reading of this definition.
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[26] The applicant noted that if this Court finds, asit should, that there are two possible valid
interpretations of the meaning “duty-paid value’, then there is a presumption in favour of the
applicant qua taxpayer. The applicant submitted that athough the principle of strict interpretation of
tax legidation has given way to a modern approach that is contextual and purposive, aresidual
presumption in favour of the taxpayer remainsin cases of ambiguity (see Québec (Communauté
urbaine) v. Corp. Notre-Dame de Bon-Secours, [1994] 3 S.C.R. 3; Placer Dome Canada Ltd. v.

Ontario (Minister of Finance), [2006] 1 S.C.R. 715).

[27]  Finaly, the applicant addressed the issue of available appeal routes. The applicant submitted
that there are theoretically two appeal routes available. Firstly, an appea tothe CITT ispossibleif
the determination at issue is under the Customs Act. However, the applicant submitted that the CITT
has already confirmed that it lacksjurisdiction to hear the appeal because the issue is not one of a
determination under the Customs Act. The applicant submitted that if this is a determination under
the Excise Act, 2001, then an appeal liesto the Minister of National Revenue. The applicant
submitted that if thisis the appropriate appeal route, then this confirms that the assessment of

additional dutiesis beyond the jurisdiction of the CBSA in the first place.

Respondent’ s Submissions

[28] Therespondent submitted that this Court lacks jurisdiction to hear this case. The respondent
argued that the Customs Act provides a comprehensive recourse scheme to persons affected by are-

determination or further re-determination made pursuant to section 60 of the Act. The respondent



Page: 11

noted that this appea route culminates to an appeal to the CITT and thus, Parliament clearly
intended to oust judicia review under section 18.1 of the Federal Court Act, R.S.C. 1985, C. F-7.
The respondent noted that in the present case, the CITT has dismissed the applicant’ s appeal on the
grounds of alack of jurisdiction, but argued that this decision is based upon the specific manner in
which the applicant framed its appeal before the CITT. Specifically, the applicant had claimed that
they did not take issue with the classification of the goods at issue. Furthermore, the respondent
submitted that the applicant argued before the CITT that to decide the issue would deprive them of
their appeal route under the Excise Act, 2001, which culminates to an appeal to the Tax Court of
Canada. The respondent argued that thisis smply not the case as the duties at issue are imposed
under the Customs Act and as such, these appeal mechanisms under the Excise Act, 2001 are not
available to the applicant. The respondent aso noted that the matter was dealt with beforethe CITT

as apreiminary motion, without the benefit of oral argument.

[29] Therespondent then went on to address the appropriate standard of review. With regardsto
the presence of aprivative clause, the respondent submitted that a re-determination or further re-
determination made by the president of the CBSA pursuant to section 60 of the Customs Act, is not
subject to be restrained, prohibited, removed or otherwise dealt with except by way of an appeal to
the CITT. Thus, ahigh level of deference is owed by areviewing court. Asto the expertise of the
CBSA, the respondent submitted that the calculation of duties and taxes on imported goodsisa
matter falling squarely within the expertise of the CBSA. The respondent submitted that sections 59
to 68 of the Act establish acomprehensive statutory scheme governing recourse in respect of re-

determinationsissued by the CBSA and as such, asignificant amount of deferenceis owed. The
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respondent submitted that as re-determinations are highly fact specific deference is warranted. The
respondent concluded that with respect to the question of jurisdiction, the appropriate standard of
review is correctness. With respect to the issue of caculation of duties, the applicable standard of

review is patent unreasonableness, or in the dternative, reasonableness.

[30] Therespondent submitted that the legidation makesit clear that the CBSA hasjurisdiction
to issue re-determinations regarding the excise and additional duties owing on goods. The
respondent submitted that the legidative schemeis as follows. Section 44 of the Excise Act, 2001
providesthat dutiesimposed under sections 42 and 43 of the Excise Act, 2001 shall be paid and
collected under the Customs Act. Duties imposed under the Customs Act are collected by CBSA
officers. Therefore, the CBSA isresponsible for the collection of al duties and taxes on imported
tobacco products. The respondent also relied on the overall function of the Customs Act and Excise
Act, 2001 to illustrate that the duties at issue here are indeed customs duties and not excise duties.
Specifically, the respondent noted that while the Excise Act, 2001 deals with the formulafor
calculating duties on imported tobacco, it primarily deals with the scheme used to control domestic
tobacco, (ie. alicensing program). Simply put, while the calculation formulafor duties on imported
tobacco is found in the Excise Act, 2001, the actual collection and payment of these duties is under
the Customs Act, and not the Excise Act, 2001. The respondent further submitted that the difference
between the functions of the two actsis even more apparent if we look at the appeal mechanisms.
The appeal route in the Excise Act, 2001 is only available to amounts “ payable’ under the Excise
Act, 2001 and therefore the applicant cannot avail themselvesto this process. The respondent

submitted that in short, domestic tobacco products are dealt with under the Excise Act, 2001 while
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imported goods, including imported tobacco products, fall within the scheme of the Customs Act.
Thus, the collection of the duties at issue was squarely within the jurisdiction of the CBSA and as

such, there exists no reviewable error of jurisdiction.

[31] Withregardsto the applicant’s submission that the CBSA wrongly interpreted “duty-paid
value’, the respondent submitted that the CBSA correctly applied the calculation method set out in
the definition of “duty-paid value’. The respondent submitted that an examination of the plain
wording of the definition of “duty-paid value” provides that under paragraph (b) (which the parties
agree isthe applicable paragraph), the “ duty-paid value’ of cigarsimported in plastic containersis
based on the total value of the cigars as determined in paragraph (a), plus the value similarly
determined for the containers. As paragraph (a) includes the value of the cigars plus the section 42
duty, the section 42 duty must be included in the calculation of the “duty-paid value”’ for the
purposes of paragraph (b). The respondent aso submitted that the modern approach to statutory
interpretation is that the words of an act are to be read in their entire context and in their
grammatical and ordinary sense keeping in mind the entire scheme, the purpose of the act and
Parliament’ sintent (see Rizzo & Rizzo Shoes Ltd. Re., [1998] 1 S.C.R. 27 at paragraph 21). The
respondent further submitted that the applicant’ sreferral to aresidual presumption in favour of the
taxpayer only appliesin exceptiona cases where the ordinary principles of statutory interpretation
cannot resolve the issue. The present case is hot one of those cases since the meaning of “duty-paid

value’ isclear from aplain reading of the definition itself.
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Analysisand Decision

[32] Astherespondent raised a question regarding the jurisdiction of this Court to hear the

present case, | will first addressthisissue.

[33] Issue3

Does this Court have jurisdiction to hear this application for judicial review?

The respondent submitted that the Federal Court lacks jurisdiction to hear this case asthe
applicant has a statutory right of appeal to the CITT. The applicant submitted that as evidenced by
the CITT sdecision dated October 31, 2006, the CITT does not have the jurisdiction to hear the

issuesraised in this case.

[34] Section 18.1 of the Federal Courts Act provides anyone directly affected by adecision the
opportunity to apply to this Court for an application of judicial review in respect of the decision of a
federal board, commission, and tribunal. However, section 18.5 precludes judicial review by the
Federa Court in respect of adecision of afederal board where there already exists a statutory right
of appeal to an enumerated body. Subsection 28(2) extends the limitation proscribed in section 18.5
to decisions of federal boards that are subject to the supervisory jurisdiction of the Federal Court of
Apped. The CITT isone of the federal boards enumerated in subsection 28(2). Thus, it must now
be determined whether or not in the case before the Court, the applicant has aright to appeal to the

CITT.
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[35] | begin by looking at the legidative mechanism for appeal s in the Customs Act. Subsection
60(1) of the Customs Act provides:
60.(1) A person to whom noticeis given under subsection 59(2) in respect of goods
may, within ninety days after the notice is given, request a re-determination or
further re-determination of origin, tariff classification, value for duty or marking.
The request may be made only after all amounts owing as duties and interest in

respect of the goods are paid or security satisfactory to the Minister isgivenin
respect of the total amount owing.

[36] Essentialy, aperson who has received notice under subsection 59(2) may make arequest to
the President of the CBSA for are-determination or further re-determination of origin, tariff
classification, value for duty or marking. The President then takes one of the actions listed in
subsection 60(4) and gives notice to the person who made the request as per subsection 60(5). If an
applicant is not satisfied with the decision of the President made under section 60, they may further
appeal that decision to the Canadian International Trade Tribunal pursuant to subsection 67(1) of
the Act:

67.(1) A person aggrieved by adecision of the President made under

section 60 or 61 may appeal from the decision to the Canadian

International Trade Tribunal by filing a notice of appeal in writing

with the President and the Secretary of the Canadian International

Trade Tribunal within ninety days after the time notice of the

decison was given.
[37] Thelanguage used in these sections appears to indicate that the appeal procedure outlined

above is available to the applicant; a decision was rendered by the President of the CBSA under

subsection 60(1), and thus subsection 67(1) was activated.
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[38] Whileproceduraly it appears that the applicant has aright of appeal tothe CITT, it was
argued by the applicant that the CITT has no jurisdiction over the substance of the questions at
issue. Thejurisdiction of the CITT can be found in its enabling statue, the Canadian International
Trade Tribunal Act, R.S., 1985, c. 47 (4th Supp.). Sections 16 and 17 dea with the powers, duties
and functions of the CITT. The relevant subsection for the purpose of this caseis subsection 16(c)
which states:

16. The duties and functions of the Tribuna areto

¢) hear, determine and deal with all appealsthat, pursuant to any

other Act of Parliament or regulations thereunder, may be madeto
the Tribunal, and all mattersrelated thereto; and . . .

[39] Itisclear that the appeal mechanism provided in subsection 67(1) of the Customs Act meets
the necessary criteriato fall within the jurisdiction of the CITT under subsection 16(c). The words
“and all mattersrelated thereto” appear to indicate that the CITT has abroad jurisdiction when it
comesto appedls. | do note, however, that the CITT sjurisdictionislimited in that under subsection
67(1) of the Customs Act only decisions from the President of the CBSA’ sregarding the re-
determination of origin, tariff classfication, value for duty or marking can be appealled. That isto
say that the subject matter of appealstothe CITT islimited to the re-determination of origin, tariff
classification, value for duty or marking under subsection 67(1) of the Customs Act. Thus, the
remaining issue is whether or not the issues raised by the applicant are in relation to the re-

determination of the value for duty by the President of the CBSA.
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[40] Theapplicant submitted that the issuesraised are not in relation to the re-determination of
the value for duty by the President of the CBSA, but yet are questions of statutory interpretation.
Furthermore, the applicant submitted that the duties in question are excise duties proscribed by
sections 42 and 43 of the Excise Act, 2001 and as such, the right to appeal under subsection 67(1) of

the Customs Act does not apply to the applicant. | do not accept these arguments.

[41] Inrdation to the submission that thisis not an issue of re-determination of value for duty, |
find that it is unrealistic for the applicant to claim that they are not taking issue with the re-
determination of the value for duty. Whether a party is chalenging the amount the value for duty is
valued at or the procedure for calculating that amount, they are nonetheless challenging the re-
determination of the duty for value. In my opinion, the amount and the procedure for reaching that
amount are interrel ated; the distinction alleged by the applicant is artificial. When the President of
the CBSA approves an amount such asthe duty for value, it isimplicit that they are a so approving
the method of calculation used to derive that amount. The CITT hasjurisdiction to decide questions
of law, such asthe interpretation of acertain section, in relation to the re-determination of avaue
for duty (Mattel, above). These decisions of law are then reviewabl e by the Federal Court of Appeal

on astandard of correctness (Mattel, above).

[42] Asfor whether or not these duties are excise duties and thus not eligible to be appeaed to
the CITT, | am also not convinced that thisis the case. While the method for calculating these duties
isfound in sections 42 and 43 of the Excise Act, 2001, the entire scheme governing their

determination, re-determination, appeal, collection and payment is governed by the Customs Act.
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[43] Section 2 of the Customs Act reads:

“duties” means any duties or taxes levied or imposed on imported
goods under the Customs Tariff, the Excise Act, 2001, the Excise Tax
Act, the Special Import Measures Act or any other Act of
Parliament, but, for the purposes of subsection 3(1), paragraphs
59(3)(b) and 65(1)(b ), sections 69 and 73 and subsections 74(1),
75(2) and 76(1), does not include taxes imposed under Part I X of the
Excise Tax Act; [emphasis added]

Furthermore, section 44 of the Excise Act, 2001 reads:

44. The duties imposed under sections 42 and 43 on imported raw
leaf tobacco and tobacco products shall be paid and collected under
the Customs Act, and interest and penalties shall be imposed,
calculated, paid and collected under that Act, asif the dutieswerea
duty levied under section 20 of the Customs Tariff, and, for those
purposes, the Customs Act applies with any modifications that the
circumstances require. [emphasis added]

[44] These sections makeit clear that while the method for determining the amount of value for
duty isfound in sections 42 and 43 of the Excise Act, these duties are customs duties. These duties
are assessed by customs officers under the Customs Act and these assessments are subject to re-

determinations under section 60 of the Customs Act.

[45] Having found that the applicant is taking issue with the re-determination of the value for
duty made by the President of the CBSA under section 60, it follows that the CITT has jurisdiction
and as such, the applicant has a statutory right of appeal under section 18.5 of the Federal Courts

Act, therefore baring judicia review by this Court.
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[46] Inadecision dated October 31, 2006, the CITT granted a motion by the applicant to dismiss
their appeal on the basisthat the CITT lacked the necessary jurisdiction to decide the issuesraised. |

think it is necessary to note the following observations with respect to the CITT’ s decision.

[47] Firdly, initsdecision, the CITT found that the applicant was not challenging the re-
determination of the value for duty, but yet the procedure provided in sections 42 and 43 of the
Excise Act, 2001 which stipulate how to calculate the value for duty. In Tran v. Canada (National
Revenue for Customs and Excise), [1990] C.I.T.T. No. 37, the CITT in assessing whether or not a
procedure was correctly followed for determining the appropriate exchange rate stated:
Onthefinal issue of exchange rate, the Tribunal finds that customs
officials followed the correct procedures, as outlined in the Currency

Exchange for Customs Vauation Regulations, in determining the
value for duty and, accordingly, used the correct rate of exchange.

[48] Thiswould indicate that in the past, the CITT hasfound it within their jurisdiction to make
findings as to whether or not the correct procedure and cal culation were followed to derive acertain

value.

[49] Secondly, | think it is necessary to address the concern expressed by the CITT in their
decision that to hear the appeal would be to deny the applicant the appeal mechanismsin sections
195 to 205 of the Excise Act, 2001. The appeal scheme provided in these sectionsisonly triggered
once the Minister has made an assessment of the duties payable under section 188 of the Excise Act,
2001. Section 188 limits the Minister’ s assessment power to duties payable under the Excise Act,

2001:
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188. (1) The Minister may assess
(a) the duty payable by a person for afiscal month of the person; and

(b) subject to section 190, interest and any other amount payable by a
person under this Act. [emphasis added]

[50] Asaready discussed, section 44 of the Excise Act, 2001 provides that the duties imposed
under sections 42 and 43 of the Excise Act, 2001 (which are the issue of thisjudicia review) areto
be paid and collected under the Customs Act. Therefore, it appears that the applicant would not have
been ableto avail itself of the appeal mechanisms provided in the Excise Act, 2001 andthe CITT's

concerns were unwarranted.

[51] Onathird and final note, the motion before the CITT was heard as a preliminary motion and

did not have the benefit that this Court has in hearing oral arguments on the merits of the case.

[52]  Inmy opinion, the applicant does have a statutory right of appeal tothe CITT.

Consequently, this Court’ sjurisdiction under section 18.1 of the Federal Courts Act is ousted via

section 18.5 and subsection 28(2).

[53] Asaresult of thisfinding, the application for judicial review must be dismissed with costs to

the respondent.

[54] Because of my finding on thisissue, | will not deal with the remaining issues.
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JUDGMENT

[55] IT ISORDERED that the application for judicial review is dismissed with coststo the

respondent.

“John A. O'Keefe’
Judge




Rdevant Statutory Provisions

The Customs Act, R.S.C. 1985, c. C-1:

2.(2) InthisAct,

"duties’ means any duties or
taxes levied or imposed on
imported goods under the
Customs Tariff, the Excise Act,
2001, the Excise Tax Act, the
Specia Import Measures Act

or any other Act of Parliament,
but, for the purposes of
subsection 3(1), paragraphs
59(3)(b) and 65(1)(b ), sections
69 and 73 and subsections
74(1), 75(2) and 76(1), does not
include taxes imposed under
Part IX of the Excise Tax Act;

58.(1) Any officer, or any
officer within a class of
officers, designated by the
President for the purposes of
this section, may determine the
origin, tariff classification and
value for duty of imported
goods at or before the time they
are accounted for under
subsection 32(1), (3) or (5).

(2) If the origin, tariff
classification and value for duty

The relevant statutory provisions are set out in this section.

2.(1) Lesdéfinitions qui suivent
S appliquent ala présenteloi.

«droits » Les droits ou taxes
imposes, en vertu delaLoi de
2001 sur I'accise, delaLoi sur
lataxe d' accise, delaLoi sur
les mesures speciaes

d' importation, du Tarif des
douanes ou de toute autre |oi
fédérale, sur les marchandises
importées. En sont exclues,
pour I’ gpplication du
paragraphe 3(1), des ainéas
59(3)b) et 65(1)b), des articles
69 et 73 et des paragraphes
74(1), 75(2) et 76(1), lestaxes
imposées en vertu de la partie
IX delaLoi sur lataxe

d accise.

58.(1) L’ agent chargé par le
président, individuellement ou
au titre de son appartenance a
une catégorie d' agents, de

I’ application du présent article
peut déterminer I’ origine, le
classement tarifaire et lavaeur
en douane des marchandises
importées au plustard au
moment de leur déclaration en
détail faite en vertu des
paragraphes 32(1), (3) ou (5).

(2) Pour I’ application de la
présenteloi, I origine, le
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of imported goods are not
determined under subsection
(2), the origin, tariff
classification and value for duty
of the goods are deemed to be
determined, for the purposes of
this Act, to be as declared by
the person accounting for the
goods in the form prescribed
under paragraph 32(1)(a). That
determination is deemed to be
made at the time the goods are
accounted for under subsection
32(1), (3) or (5).

(3) A determination made under
this sectionis not subject to be
restrained, prohibited, removed,
set aside or otherwise dealt with
except to the extent and in the
manner provided by sections 59
to 61.

59.(1) An officer, or any officer
within aclass of officers,
designated by the President for
the purposes of this section may

(@ inthecaseof a
determination under section
57.01 or 58, re-determine the
origin, tariff classification,

value for duty or marking
determination of any imported
goods at any time within

classement tarifaire et lavaeur
en douane des marchandises
importées qui n’ont pas &té
déterminés conformément au
paragraphe (1) sont considérés
comme ayant été déterminés
selon les énonciations portées
par I’ auteur de la déclaration en
détail en laforme réglementaire
souslerégimedel’dinéa
32(1)a). Cette détermination est
réputée avoir étéfaite au
moment de la déclaration en
détail faite en vertu des

paragraphes 32(1), (3) ou (5).

(3) Ladéermination faite en
vertu du présent article n’est
susceptible de restriction,
d'interdiction, d annulation, de
rejet ou de toute autre forme

d intervention que dansla
mesure et selon les modalités
prévues aux articles 59 a61.

59.(1) L’ agent chargé par le
président, individuellement ou
au titre de son appartenance a
une catégorie d' agents, de

I’ application du présent article
peut:

a) dansle casd une décision
prévueal’ article 57.01 ou

d une détermination prévue a
I’article 58, réviser |’ origine, le
classement tarifaire ou lavaleur
en douane des marchandises
importées, ou procéder ala
révision deladécision sur la
conformité des marques de ces
marchandises, danslesdélais
suivants.
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(i) four years after the date of
the determination, on the basis
of an audit or examination
under section 42, averification
under section 42.01 or a
verification of origin under
section 42.1, or

(i) four years after the date of
the determination, if the
Minister considersit advisable
to make the re-determination;
and

(b) further re-determine the
origin, tariff classification or
value for duty of imported
goods, within four years after
the date of the determination or,
if the Minister deemsit
advisable, within such further
time as may be prescribed, on
the basis of an audit or
examination under section 42, a
verification under section 42.01
or averification of origin under
section 42.1 that is conducted
after the granting of arefund
under paragraphs 74(1)(c.1),
(c.11), (e), (f) or (g) that is
treated by subsection 74(1.1) as
are-determination under
paragraph (a) or the making of a
correction under section 32.2
that istreated by subsection
32.2(3) as are-determination

under paragraph (a).

(2) An officer who makesa
determination under subsection
57.01(1) or 58(1) or are-

(i) dansles quatre années
suivant ladatedela
détermination, d’ aprésles
résultats de la vérification ou de
I’examen vise al’ article 42, de
lavérification prévue al’ article
42.01 ou de lavéification de
I’origine prévue al’ article 42.1,

(i) dansles quatre années
suivant ladatedela
détermination, s le ministre
I’estime indiqué;

b) réexaminer I origine, le
classement tarifaire ou lavaleur
en douane dans les quatre
années suivant ladate de la
détermination ou, s le ministre
I’estime indiqué, dansle ddai
réglementaire d apresles
résultats de la vérification ou de
I’'examen vise al’ article 42, de
lavérification prévue al’ article
42.01 ou de lavéification de
I’origine prévue al’ article 42.1
effectuée alasuite soit d’'un
remboursement accordé en
application des alinéas 74(1)
c.l),c.ll), e),f) oug) qui est
assimilé, conformément au
paragraphe 74(1.1), aune
révision au titredel’ainéaa),
soit d’ une correction effectuée
en application de I’ article 32.2
qui est assimilée,
conformément au paragraphe
32.2(3), aunerévision au titre
del’dinéad).

(2) L’ agent qui procede ala
décision ou aladéermination
en vertu des paragraphes
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determination or further re-
determination under subsection
(2) shall without delay give
notice of the determination, re-
determination or further re-
determination, including the
rationale on which it is made, to
the prescribed persons.

(3) Every prescribed person
who isgiven notice of a
determination, re-determination
or further re-determination
under subsection (2) shall, in
accordance with that decision,

(&) pay any amount owing, or
additional amount owing, asthe
case may be, asdutiesin
respect of the goods or, if a
request is made under section
60, pay that amount or give
security satisfactory to the
Minister in respect of that
amount and any interest owing
or that may become owing on
that amount; or

(b) be given arefund of any
duties, or arefund of any duties
and interest paid (other than
interest that was paid because
duties were not paid when
required by subsection 32(5) or
section 33), in excess of the
duties owing in respect of the
goods.

57.01(1) ou 58(1)
respectivement ou alarévision
Ou au réexamen en vertu du
paragraphe (1) donne sansdélai
avis de ses conclusions, motifs
al’appui, aux personnes visees
par reglement.

(3) Les personnes visees par
reglement qui ont été avisées de
la décision, de ladéermination,
delarévision ou du réexamen
en application du paragraphe
(2) doivent, en conformité avec
ladécision, ladé&ermination, la
révison ou le réexamen, selon
lecas:

a) soit verser tous droits ou tout
complément de droits échus sur
les marchandises ou, dansle cas
ou une demande est présentée
en application de I’ article 60,
soit verser ces droits ou
compléments de droits, soit
donner lagarantie, jugée
satisfaisante par le ministre, du
versement de ceux-ci et des
intéréts échus ou a échoir sur
Ceux-ci;

b) soit recevoir le
remboursement de tout
excédent de droits ou de tout
excédent de droits et d'intéréts
— sauf lesintéréts payésen
raison du non-paiement de
droitsdansle ddla prévu au
paragraphe 32(5) ou al’article
33— versesur les
marchandises.
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(4) Any amount owing by or to
a person under subsection (3) or
66(3) in respect of goods, other
than an amount in respect of
which security isgiven, is
payable immediately, whether
or not arequest is made under
section 60.

(5) For the purposes of
paragraph (3)(a), the amount
owing as dutiesin respect of
goods under subsection (3) asa
result of a determination made
under subsection 58(1) does not
include any amount owing as
dutiesin respect of the goods
under section 32 or 33.

(6) A re-determination or
further re-determination made
under this section is not subject
to be restrained, prohibited,
removed, set aside or otherwise
dealt with except to the extent
and in the manner provided by
subsection 59(1) and sections
60 and 61.

60.(1) A person to whom notice
is given under subsection 59(2)
in respect of goods may, within
ninety days after the noticeis
given, request are-
determination or further re-
determination of origin, tariff
classification, value for duty or
marking. The request may be
made only after all amounts
owing as duties and interest in

(4) Lessommes qu’ une
personne doit ou qui lui sont
dues en application des
paragraphes (3) ou 66(3) sur les
marchandises, al’ exception des
sommes pour lesguelles une
garantie a été donnée, sont a
payer sansdélai, méme s une
demande a été présentée en
vertu de |’ article 60.

(5) Pour I’ application de
I’ainéa (3)a), le montant de
droits di sur les marchandises
en application du paragraphe
(3) alasuite dela détermination
faite en vertu du paragraphe
58(1) ne comprend pas un
montant da sur celles-ci en
application des articles 32 ou
33.

(6) Larévison ou le réexamen
fait en vertu du présent article
ne sont susceptibles de
restriction, d'interdiction,

d annulation, de rejet ou de
toute autre forme d' intervention
gue danslamesure et selon les
modalités prévues au
paragraphe 59(1) ou aux articles
60 ou 61.

60.(1) Toute personne avisée en
application du paragraphe 59(2)
peut, dans les quatre-vingt-dix
jours suivant la notification de
I’avis et aprés avoir verseé tous
droits et intéréts dus sur des
marchandises ou avoir donné la
garantie, jugée satisfaisante par
le ministre, du versement du
montant de ces droits et intéréts,
demander larévisionou le
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respect of the goods are paid or
security satisfactory to the
Minister isgiven in respect of
the total amount owing.

(2) A person may request a
review of an advance ruling
made under section 43.1 within
ninety days after itisgivento
the person.

(3) A request under this section
must be made to the President
in the prescribed form and
manner, with the prescribed
information.

(4) On receipt of arequest
under this section, the President
shall, without delay,

(8) re-determine or further re-
determine the origin, tariff
classification or value for duty;

(b) affirm, revise or reverse the
advanceruling; or

(c) re-determine or further re-
determine the marking
determination.

(5) The President shall without
delay give notice of adecision
made under subsection (4),
including the rationale on which

réexamen de |’ origine, du
classement tarifaire ou dela
valeur en douane, ou d une
décision sur laconformité des
marques.

(2) Toute personne qui aregu
une décision anticipée prise en
application de !’ article 43.1
peut, dans les quatre-vingt-dix
jours suivant lanotification de
ladécision anticipée, en
demander larévision.

(3) Lademande prévue au
présent article est présentée au
président en laforme et selon
les modalités réglementaires et
avec les renseignements
réglementaires.

(4) Sur réception de lademande
prévue au présent article, le
président procéde sans délai a

I’ une des interventions
suivantes:

a) larévision ou le réexamen de
I’ origine, du classement
tarifaire ou delavaleur en
douane;

b) la confirmation, la
modification ou |’ annulation de
ladécision anticipée;

c) larévision ou le réexamen de
ladécision sur la conformité
des marques.

(5) Le président donne avisau
demandeur, sansdéa, dela
décisonqu'il apriseen
application du paragraphe (4),
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the decision is made, to the
person who made the request.

61.(1) The President may

(a) re-determine or further re-
determine the origin, tariff
classification or value for duty
of imported goods

(i) at any time after are-
determination or further re-
determination is made under
paragraph 60(4)(a), but before
an apped is heard under section
67, on the recommendation of
the Attorney General of
Canada, if the re-determination
or further re-determination
would reduce duties payable on
the goods,

(i) at any time, if the person
who accounted for the goods
under subsection 32(1), (3) or
(5) failsto comply with any
provision of this Act or the
regulations or commits an
offence under thisAct in
respect of the goods, and

(i) at any time, if there-
determination or further re-
determination would give effect
to adecision of the Canadian
International Trade Tribuna,
the Federal Court of Apped or
the Supreme Court of Canada
made in respect of the goods;

motifsal’ appui.

61.(1) Le président peut
procéder:

a) alarévision ou au réexamen
del’ origine, du classement
tarifaire ou delavaleur en
douane des marchandises
importées:

(i) atout moment apresla
révison ou le réexamen vise a
I’ ainéa 60(4)a), mais avant

I’ audition de I’ appel prévu a
I"article 67, sur
recommandation du procureur
général du Canada, dansles cas
ou larévision ou le réexamen
réduirait les droits exigibles sur
les marchandises,

(i) atout moment, s la
personne qui adéclaré en détail
les marchandises en cause, en
application des paragraphes
32(1), (3) ou (5), nes est pas
conformée alaprésenteloi ou a
sesreglements, ou aenfreint les
dispositions de la présente [oi
applicables aux marchandises,

(iii) atout moment, dansle cas
ou larévision ou le réexamen
donnerait effet a une décision
du Tribunal canadien du
commerce extérieur, dela Cour
d appel fédérale ou de la Cour
supréme du Canada rendue au
sujet des marchandises,
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(b) re-determine or further re-
determine the marking
determination of imported
goods

(1) within four years after the
date the determination was
made under section 57.01, if the
Minister considersit advisable
to make the re-determination,

(i) at any time, if the person
who isgiven notice of a
marking determination under
section 57.01 or of are-
determination under paragraph
59(1)(a) failsto comply with
any provision of thisAct or the
regulations or commits an
offence under thisAct in
respect of the goods,

(iii) at any time, if the re-
determination or further re-
determination would give effect
to a decision made in respect of
the goods by the Canadian
International Trade Tribunal,
the Federal Court of Apped or
the Supreme Court of Canada,
and

(iv) at any time after are-
determination is made under
paragraph 60(4)(c), but before
an appedl isheard under section
67, on the recommendation of
the Attorney General of
Canada; and

(c) re-determine or further re-
determine the origin, tariff
classification or value for duty

b) alarévision ou au réexamen
deladécision sur laconformité
des marques des marchandises
importées:

(i) dansles quatre années
suivant ladate delaprisedela
décison envertu del’article
57.01, s leminigtre |’ estime
indiqué,

(i) atout moment, s le
destinataire deI’avisde la
décision prise sur laconformité
des margues en application de
I’article 57.01 ou d’ une révision
faiteen vertu del’ainéa59(1)a)
ne s est pas conformé ala
présente loi ou a ses reéglements,
ou aenfreint les dispositions de
laprésente loi applicables aux
marchandises,

(iii) atout moment, dansle cas
ou larévision ou le réexamen
donnerait effet aune décision
du Tribunal canadien du
commerce extérieur, de la Cour
d appel fédérale ou de la Cour
supréme du Canada rendue au
sujet des marchandises,

(iv) atout moment aprésla
révision visée al’ ainéa 60(4)c),
mais avant I’ audition de I’ appel
prévu al’ article 67, sur
recommandation du procureur
généra du Canada;

c) alarévision ou au réexamen
del’ origine, du classement
tarifaire ou delavaleur en
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of imported goods (in this
paragraph referred to asthe
“subsequent goods’), a any
time, if the re-determination or
further re-determination would
give effect, in respect of the
subsequent goods, to adecision
of the Canadian Internationa
Trade Tribunal, the Federal
Court of Appeal or the Supreme
Court of Canada, or of the
President under subparagraph

@),

(i) that relatesto the origin or
tariff classfication of other like
goods imported by the same
importer or owner on or before
the date of importation of the
subsequent goods, or

(i) that relates to the manner of
determining the value for duty
of other goods previoudy
imported by the same importer
or owner on or before the date
of importation of the
subsequent goods.

(2) If the President makes are-
determination or further re-
determination under this
section, the President shall
without delay give notice of
that decision, including the
rationale on which the decision
is made, to the prescribed
persons.

67.(1) A person aggrieved by a
decision of the President made

douane des marchandises
importées, atout moment, dans
lecasoularévisonoule
réexamen donnerait effet, pour
ce qui est des marchandisesen
cause, aune décision du
Tribunal canadien du
commerce extérieur, dela Cour
d appd fédérale ou de la Cour
supréme du Canada, ou du
président en application du
sous-ainéaa)(i):

() qui portesur I’origineou le
classement tarifaire d' autres
marchandises semblables
importées par le méme
importateur ou propriétaire le
jour deI’'importation des
marchandises en cause ou
antérieurement,

(i) qui porte sur le mode de
détermination de lavaleur en
douane d’ autres marchandises
importées par le méme
importateur ou propriétaire le
jour deI’'importation des
marchandises en cause ou
antérieurement.

(2) Leprésident qui procede a
une révision ou aun réexamen
en application du présent article
donne sansdélal avisde sa
décision, motifsal’ appui, aux
personnes visées par reglement.

67.(1) Toute personne qui
S estime |ésée par une décision
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under section 60 or 61 may
appeal from the decision to the
Canadian International Trade
Tribunal by filing a notice of
appeal in writing with the
President and the Secretary of
the Canadian International
Trade Tribuna within ninety
days after the time notice of the
decison was given.

(2) Before making adecision
under this section, the Canadian
International Trade Tribunal
shall provide for a hearing and
shall publish anotice thereof in
the Canada Gazette at |least
twenty-one days prior to the
day of the hearing, and any
person who, on or before the
day of the hearing, enters an
appearance with the Secretary
of the Canadian Internationa
Trade Tribuna may be heard on

the appedl.

(3) On an appeal under
subsection (1), the Canadian
International Trade Tribunal
may make such order, finding
or declaration as the nature of
the matter may require, and an
order, finding or declaration
made under this sectionis not
subject to review or to be
restrained, prohibited, removed,
set aside or otherwise dealt with
except to the extent and in the
manner provided by section 68.

68.(1) Any of the partiesto an
appeal under section 67,
namely,

du président rendue
conformément aux articles 60
ou 61 peut en interjeter appel
devant le Tribunal canadien du
commerce extérieur en
déposant par écrit un avis

d appd aupres du président et
du secrétaire de ce Tribunal
dansles quatre-vingt-dix jours
suivant lanctification del’ avis
de décision.

(2) Avant de se prononcer sur

I’ appel prévu par le présent
article, le Tribunal canadien du
commerce extérieur tient une
audience sur préavis d’ au moins
vingt et un jours publié dansla
Gazette du Canada, et toute
personne peut étre entendue a
I"appel 5, au plustard le jour de
I’ audience, elle aremis un acte
de comparution au secrétaire de
ce Tribunal.

(3) Le Tribuna canadien du
commerce extérieur peut statuer
sur I’ appel prévu au paragraphe
(2), selon lanature de I’ espéce,
par ordonnance, constatation ou
déclaration, celles-ci n’ éant
susceptibles de recours, de
restriction, d'interdiction,

d annulation, de rejet ou de
toute autre forme d’ intervention
que danslamesure et selon les
modalités prévues al’ article 68.

68.(1) Ladécision sur I’ appel
prévu al’ article 67 est, dansles
quatre-vingt-dix jours suivant la
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(a) the person who appealed,
(b) the President, or

(c) any person who entered an
appearance in accordance with
subsection 67(2),

may, within ninety days after
the date adecision is made
under section 67, apped
therefrom to the Federal Court
of Appeal on any question of
law.

(2) The Federal Court of
Appeal may dispose of an
appeal by making such order or
finding as the nature of the
matter may require or by
referring the matter back to the
Canadian International Trade
Tribunal for re-hearing.

The Excise Act, 2001, S.C. 2002, c.22 :

2. The definitionsin this section
apply inthisAct.

"duty-paid value" means

(&) in respect of imported
cigars, the value of the cigars as
it would be determined for the
purpose of calculating an ad
valorem duty on the cigarsin
accordance with the Customs

date ou elle est rendue,
susceptible de recours devant la
Cour d appel fédérae sur tout
point de droit, dela part de
toute partie al’ appel, a savoir:

a) I appelant;
b) le président;

C) quiconque aremis|’ acte de
comparution visé au paragraphe
67(2).

(2) LaCour d' appel fédérde
peut statuer sur le recours, selon
lanature de |’ espéce, par
ordonnance ou constatation, ou
renvoyer |’ affaire au Tribunal
canadien du commerce
extérieur pour une nouvelle
audience.

2. Lesdéfinitions qui suivent
S appliquent ala présenteloi.

«vdeur al’ acquitté »

a) En ce qui concerne les
cigaresimportés, leur valeur
telle qu’ elle serait déterminée
pour le calcul d un droit ad
valorem sur les cigares
conformément alaLoi sur les
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Act, whether or not the cigars
are subject to ad valorem duty,
plus the amount of any duty
imposed on the cigars under
section 42 of thisAct and
section 20 of the Customs
Tariff; and

(b) in respect of imported cigars
that, when imported, are
contained in containers or
otherwise prepared for sale, the
total of the value of the cigars
as determined in accordance
with paragraph (a) and the
value smilarly determined of
the container in which they are
contained.

42.(1) Duty isimposed on
tobacco products manufactured
in Canada or imported and on
imported raw leaf tobacco at the
rates set out in Schedule 1 and
ispayable

(@) in the case of tobacco
products manufactured in
Canada, by the tobacco licensee
who manufactured the tobacco
products, at the timethey are
packaged; and

(b) inthe case of imported
tobacco products or raw |eaf
tobacco, by the importer, owner
or other person who isliable
under the Customs Act to pay
duty levied under section 20 of
the Customs Tariff or who
would be liable to pay that duty
on the tobacco or productsiif
they were subject to that duty.

douanes, qu’ils soient ou non
sujetsaun tel droit, plusles
droits afférents imposés en
vertu del’article 42 dela
présente loi et de!’article 20 du
Tarif des douanes;

b) en ce qui concerneles
cigaresimportés qui, au
moment de leur importation, se
trouvent dans des contenants ou
sont autrement préparés pour la
vente, lasomme de leur valeur,
déterminée sdon|’alinéa d), et
delavaleur, déterminée de
fagon analogue, du contenant
les renfermant.

42.(1) Un droit sur les produits
du tabac fabrigués au Canada
ou importés et sur le tabac en
feuillesimporté est imposé aux
taux figurant al’annexe 1 et est
exigible:

a) dans le cas de produits du
tabac fabriqués au Canada, du
titulaire de licence de tabac qui
les afabriqués, au moment de
leur emballage;

b) dans le cas de produits du
tabac ou de tabac en feuilles
importés, de|I’importateur, du
propriétaire ou d' une autre
personne qui est tenue, aux
termesdelaloi surles
douanes, de payer les droits
percus en vertu del’ article 20
du Tarif des douanes ou qui
serait tenue de payer ces droits
sur les produits ou le tabac S'ils
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(2) Thefollowing rules apply to
partially manufactured tobacco
that isimported by atobacco
licensee for further
manufacture:

(&) for the purposes of this Act,
the tobacco is deemed to be
manufactured in Canada by the
licensee; and

(b) paragraph (1)(a) appliesto
the tobacco and paragraph
(2)(b) and section 44 do not

apply.

43. In addition to the duty
imposed under section 42, duty
isimposed on cigars at the rates
set out in Schedule2 and is

payable

(& inthe case of cigars
manufactured and sold in
Canada, by the tobacco licensee
who manufactured the cigars, at
thetime of their delivery toa
purchaser; and

(b) inthe case of imported
cigars, by the importer, owner
or other person who isliable
under the Customs Act to pay
duty levied under section 20 of
the Customs Tariff or who
would be liable to pay that duty
onthecigarsif they were
subject to that duty.

y étaient assujettis.

(2) Lesregles suivantes

S appliquent au tabac
partiellement fabriqué qu’ un
titulaire de licence de tabac
importe pour une étape
ultérieure de fabrication:

a) pour I application de la
présenteloi, le tabac est réputé
étre fabriqué au Canada par le
titulaire de licence;

b) I'dinéa(1)a) s applique au
tabac, mais|’ainéa(1)b) et
I’article 44 ne S'y appliquent
pas.

43. Est impose aux taux
figurant al’annexe 2, en plusdu
droit imposé en vertu de

I’ article 42, un droit sur les
cigares qui sont fabriqués et
vendus au Canada ou importés.
Cedroit est exigible:

a) dansle casdecigares
fabriqués et vendus au Canada,
du titulaire de licence de tabac
qui les afabriqués, au moment
deleur livraison al’ acheteur;

b) dansle cas de cigares
importés, de|I’importateur, du
propriétaire ou d' une autre
personne qui est tenue, aux
termesdelaloi surles
douanes, de payer les droits
percus en vertu del’ article 20
du Tarif des douanes ou qui
serait tenue de payer ces droits
sur lescigaressilsy étaient
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44. The duties imposed under
sections 42 and 43 on imported
raw leaf tobacco and tobacco
products shall be paid and
collected under the Customs
Act, and interest and penalties
shall be imposed, calculated,
paid and collected under that
Act, asif the duties were a duty
levied under section 20 of the
Customs Tariff, and, for those
purposes, the Customs Act
applies with any modifications
that the circumstances require.

188.(1) The Minister may
assess

(@) the duty payable by a person
for afisca month of the person;
and

(b) subject to section 190,
interest and any other amount
payable by aperson under this
Act.

195.(1) Any person who has
been assessed and who objects
to the assessment may, within
90 days after the date of the
notice of the assessment, file
with the Minister a notice of
objection in the prescribed form
and manner setting out the
reasons for the objection and all
relevant facts.

assujettis.

44, Les droitsimposés en vertu
desarticles42 et 43 sur les
produits du tabac et |e tabac en
feuillesimportés sont payés et
percus aux termesdelaloi sur
les douanes. Des intéréts et
pénalités sont imposés,

calculés, payés et percus aux
termes de cette loi comme s les
droits éaient des droits percus
en vertu del’article 20 du Tarif
des douanes. A cesfins, laLoi
sur les douanes s applique, avec
les adaptations nécessaires.

188.(1) Le ministre peut établir
une cotisation pour déerminer:

a) lesdroitsexigiblesd une
personne pour un mois
d’ exercice;

b) sousréserve del’ article 190,
lesintéréts et autres sommes
exigibles d’ une personne en
application de laprésenteloi.

195.(1) Lapersonne qui fait
opposition alacotisation établie
ason égard peut, dansles
guatre-vingt-dix jours suivant la
date de I’ avis de cotisation,
présenter au ministre un avis

d opposition, en laforme et
selon les modalités autorisées
par celui-ci, exposant les motifs
de son opposition et tous les
faits pertinents.
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198.(1) Subject to subsection
(2), aperson who hasfiled a
notice of objection to an
assessment may appeal to the
Tax Court to have the
assessment vacated or a
reassessment made after

(&) the Minister has confirmed
the assessment or has
reassessed; or

(b) 180 days have elapsed after
thefiling of the notice of
objection and the Minister has
not notified the person that the
Minister has vacated or
confirmed the assessment or
has reassessed.

(2) No appeal under subsection
(1) may be indtituted after the
expiry of 90 days after notice
that the Minister has reassessed
or confirmed the assessment is
sent to the person under
subsection 195(10).

(3) The Tax Court may, on any
termsthat it seesfit, authorize a
person who hasingtituted an
appeal in respect of a matter to
amend the appeal to include any
further assessment in respect of
the matter that the personis
entitled under this section to

appeal.

198.(1) Sous réserve du
paragraphe (2), la personne qui
aproduit un avis d opposition a
une cotisation peut interjeter
appe alaCour del’impbt pour
faire annuler la cotisation ou en
faire éablir une nouvelle
lorsque, selon le cas:

a) lacotisation est confirmeée
par e ministre ou une nouvelle
cotisation est établie;

b) un délai de cent quatre-vingts
jours suivant la production de
I’avisaexpiré sansquele
ministre ait notifié la personne
dufait qu'il aannulé ou
confirmé la cotisation ou
procédé a une nouvelle
cotisation.

(2) Nul appel ne peut étre
interjeté aprés |’ expiration d’' un
déla de quatre-vingt-dix jours
suivant I’ envoi alapersonne,
aux termes du paragraphe
195(10), d' un avis portant que
leministre aconfirméla
cotisation ou procédé aune
nouvelle cotisation.

(3) LaCour del’impbt peut, de
lamaniére qu'ele estime
indiquée, autoriser une
personne ayant interjeté appel
sur une question a modifier
I’appel defacon acequ'il porte
sur toute cotisation ultérieure
concernant la question qui peut
faire!’ objet d’'un appel en vertu
du présent article.
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16. The duties and functions of
the Tribunal areto

(&) conduct inquiries and report
on matters referred to the
Tribunal for inquiry by the
Governor in Council or the
Minister under this Act;

(a.1) conduct mid-term reviews
under section 19.02 and report
on thereviews;

(b) consider complaints and
extension requests filed with the
Tribunal by domestic producers
of like or directly competitive
goods under this Act and,

where appropriate, conduct
inquiriesinto the complaints
and extension requests and
report on them,

(b.1) receive complaints,
conduct inquiries and make
determinations under sections
30.1t0 30.19;

(¢) hear, determine and deal
with all appeals that, pursuant
to any other Act of Parliament
or regulations thereunder, may
be made to the Tribunal, and all
matters related thereto; and

(d) exercise and perform such
other duties or functions that,
pursuant to any other Act of
Parliament or regulations
thereunder, shall or may be
exercised or performed by the
Tribunal.

The Canadian International Trade Tribunal Act, R.S.C. 1985, c. 47;

16. Le Tribunal a pour mission:

a) d enquéter et de faire rapport
sur les questions dont le saisit,
en application de la présentelai,
le gouverneur en consell ou le
ministre;

a.1) de procéder aux examens
visésal'article 19.02 et faire
rapport sur ceux-ci;

b) d’ éudier les plaintes et les
demandes de prorogation
déposées sous lerégimedela
présente loi par les producteurs
nationaux de marchandises
similaires ou directement
concurrentes et, s'il y alieu,

d enquéter et defairerapport a
leur égard;

b.1) de recevoir des plaintes,
procéder a des enquétes et
prendre des décisonsdansle
cadre des articles 30.1 430.19;

c) de connaitre de tout appel
pouvant y étre interjeté en vertu
de toute autre loi fédérale ou de
ses reglements et des questions
CONNEXeS,

d) d' exercer les attributions qui
lui sont conférées en vertu de
toute autre loi fédérale ou de ses
reglements.
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The Federal Courts Act, R.S.C. 1985, C. F-7:

18.1(1) An application for
judicia review may be made by
the Attorney General of Canada
or by anyone directly affected
by the matter in respect of
which relief is sought.

(2) An application for judicia
review in respect of adecision
or an order of afedera board,
commission or other tribunal
shall be made within 30 days
after the time the decision or
order was first communicated
by the federa board,
commission or other tribunal to
the office of the Deputy
Attorney General of Canadaor
to the party directly affected by
it, or within any further time
that ajudge of the Federal
Court may fix or alow before
or after the end of those 30

days.

(3) On an application for
judicia review, the Federa
Court may

(a) order afederal board,
commission or other tribunal to
do any act or thing it has
unlawfully failed or refused to
do or has unreasonably delayed
in doing; or

(b) declare invalid or unlawful,
or quash, set aside or set aside
and refer back for determination
in accordance with such

18.1(1) Une demande de
controle judiciaire peut étre
présentée par le procureur
généra du Canada ou par
quiconque est directement
touché par I’ objet dela
demande.

(2) Les demandes de contrdle
judiciaire sont a présenter dans
lestrente jours qui suivent la
premiére communication, par
I'office fédéral, de sadécision
ou de son ordonnance au bureau
du sous-procureur général du
Canadaou alapartie
concernée, ou dansle déai
supplémentaire qu'un juge dela
Cour fédéra e peut, avant ou
apres|'expiration de ces trente
jours, fixer ou accorder.

(3) Sur présentation d'une
demande de contréle judiciaire,
la Cour fédérae peut:

a) ordonner al’ office fédéral en
cause d’ accomplir tout acte
qu'il aillégalement omisou
refusé d’ accomplir ou dont il a
retardé |’ exécution de maniére
déraisonnable;

b) déclarer nul ou illégal, ou
annuler, ou infirmer et renvoyer
pour jugement conformément
aux instructions qu’' elle estime
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directions asit considersto be
appropriate, prohibit or restrain,
adecision, order, act or
proceeding of afederal board,
commission or other tribunal.

(4) The Federd Court may
grant relief under subsection (3)
if it issatisfied that the federal
board, commission or other
tribunal

(a) acted without jurisdiction,
acted beyond itsjurisdiction or
refused to exerciseits
jurisdiction;

(b) failed to observe aprinciple
of natura justice, procedural
fairness or other procedure that
it was required by law to
observe;

(o) erred inlaw in making a
decision or an order, whether or
not the error appears on the face
of therecord,

(d) based its decision or order
on an erroneous finding of fact
that it made in aperverse or
capricious manner or without
regard for the material beforeit;

(e) acted, or failed to act, by
reason of fraud or perjured
evidence; or

(f) acted in any other way that
was contrary to law.

(5) If the sole ground for relief

appropriées, ou prohiber ou
encore restreindre toute
décision, ordonnance,
procédure ou tout autre acte de
I’ office fédéral.

(4) Les mesures prévues au
paragraphe (3) sont prises s la
Cour fédérale est convaincue
que l'office fédéral, selon le cas:

a) aagi sans compétence,
outrepasse celle-ci ou refuse de
I’ exercer;

b) n’a pas observé un principe
dejustice naturelle ou d’ équité
procédurale ou toute autre
procédure qu'il était [également
tenu de respecter;

¢) arendu une décision ou une
ordonnance entachée d’ une
erreur de droit, que celle-ci soit
manifeste ou non au vu du
dossier;

d) arendu une décision ou une
ordonnance fondée sur une
conclusion de fait erronée, tirée
de facon abusive ou arbitraire
ou sanstenir compte des
éémentsdont il dispose;

€) aagi ou omisd agir en raison
d une fraude ou de faux
témoignages,

f) aagi detoute autre facon
contrairealaloi.

(5) LaCour fédérae peut
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established on an application
for judicial review isadefect in
form or atechnical irregularity,
the Federal Court may

(@) refusetherdlief if it finds
that no substantial wrong or
miscarriage of justice has
occurred; and

(b) in the case of adefect in
form or atechnical irregularity
inadecision or an order, make
an order validating the decision
or order, to have effect from
any time and on any terms that
it considers appropriate.

18.5 Despite sections 18 and
18.1, if an Act of Parliament
expressly provides for an appeal
to the Federa Court, the
Federa Court of Appeal, the
Supreme Court of Canada, the
Court Martial Appeal Court, the
Tax Court of Canada, the
Governor in Council or the
Treasury Board from adecision
or an order of afedera board,
commission or other tribunal
made by or in the course of
proceedings before that board,
commission or tribunal, that
decision or order isnot, to the
extent that it may be so
appealed, subject to review or

rejeter toute demande de
controle judiciaire fondée
uniquement sur un vice de
forme s eleestime quen
I'occurrence le vice n'entraine
aucun dommage important ni
déni dejudtice et, le cas
échéant, valider ladécision ou
I'ordonnance entachée du vice
et donner effet acelle-ci selon
les modalités de temps et autres
gu'elle estime indiquées.

18.5 Par dérogation aux articles
18 et 18.1, lorsqu'une loi
fédérale prévoit expressement
qu'il peut ére interjeté appe,
devant la Cour fédérae, 1a Cour
d'appel fédérae, laCour
supréme du Canada, la Cour
d'appel delacour martiae, la
Cour canadienne de l'impét, le
gouverneur en consell ou le
Consell du Trésor, dune
décision ou d'une ordonnance
d'un office fédérd, rendue a
tout stade des procédures, cette
décision ou cette ordonnance ne
peut, danslamesure ou elle est
susceptible dun tel appdl, faire
I'objet de contrdle, de
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to be restrained, prohibited,
removed, set aside or otherwise
dealt with, except in accordance
with that Act.

28.(1) The Federa Court of
Appeal hasjurisdiction to hear
and determine applications for
judicia review made in respect
of any of the following federd
boards, commissions or other
tribunals:

(e) the Canadian Internationd
Trade Tribunal established by
the Canadian Internationa
Trade Tribunal Act;

(2) Sections 18 to 18.5, except
subsection 18.4(2), apply, with
any modifications that the
circumstancesrequire, in
respect of any matter within the
jurisdiction of the Federal Court
of Appeal under subsection (1)
and, when they apply, a
reference to the Federal Court
shall beread as areferenceto
the Federal Court of Appeal.

(3) If the Federal Court of
Appeal hasjurisdiction to hear
and determine amatter, the
Federal Court has no
jurisdiction to entertain any
proceeding in respect of that
matter.

restriction, de prohibition,
d'évocation, d'annulation ni
d'aucune autre intervention,
sauf en conformité avec cette
loi.

28.(1) LaCour d'appel fédérale
acompétence pour connaitre
des demandes de contrdle
judiciaire visant les offices
fédéraux suivants:

€) le Tribunal canadien du
commerce extérieur congtitué
par laLoi sur le Tribunal
canadien du commerce
extérieur;

(2) Lesarticles18a18.5
sappliquent, exception faite du
paragraphe 18.4(2) et compte
tenu des adaptations de
circonstance, ala Cour d'appel
fédérae commes eley éait
mentionnée lorsqu'dlle est saisie
en vertu du paragraphe (1)
d'une demande de contréle
judiciaire.

(3) LaCour fédérale ne peut
étre saisie des questions qui
reléevent de la Cour d'appel
fédérale.
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