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REASONS FOR JUDGMENT AND JUDGMENT

[1] Thomas Ollevier isaDefence Scientist (DS) at Defence Research and Devel opment Canada

(DRDC). He leads the radar-band €l ectronic countermeasures technique group.

[2] In October of 2005, DRDC issued a call letter to its various research establishments

setting in motion the performance review process for its employees.

[3] In response, Mr. Ollevier sought a promotion from the DS-4 to DS-5 level.
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[4] In April of 2006, the Human Resources Management Committee of DRDC (Selection

Board) assessed al the candidates for promotion to the DS-5 level.

[5] As part of the promotion process, each candidate was assessed on the basis of individual
merit against the DS Promotion and Sdlary Advancement Guidelines, being Part IV of the DS
Salary Administration System (DS SAS Guidelines). The DS SAS Guiddlines set out, and provide
the rationale for, the seven characteristics used to assess candidates for promotion at each DS level.
The seven characteristics are: knowledge and experience; personal interactions and communication;
cregtivity; productivity; impact; recognition; and responsibilities. For each of the characteristics,
there are one or more performanceindicators. Thisregimeisacareer progression model, whereby
each candidate for promotion is measured against established standards of competence and not

against the competence of other candidates.

[6] The Selection Board did not choose Mr. Ollevier for promotion to the DS-5 level because it
concluded that he failed to meet the performance indicator for the characteristic of credtivity.
Specifically, the Selection Board noted that "there was not a sufficiently documented, consistent
multi-year history of externally recognized higher than normal levels of persona scientific creativity

and innovation."

[7] Mr. Ollevier appedled that decision to an Appeal Board established by the Public Service
Commission (Appea Board). The Appeal Board dismissed Mr. Ollevier's appeal on May 7, 2007.
Thisisan application for judicial review of that decision.

L egidative Framework
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[8] Mr. Ollevier's application for promotion was considered under the former Public Service
Employment Act, R.S.C. 1985, c. P-33 (former Act). Under the former Act, appointments were to
be made according to merit. Section 10 of the former Act recognized that merit could be assessed

on the basis of either relative or individual merit. Section 10 provided:

10(1) Appointmentsto or from
within the Public Service shall
be based on selection according
to merit, as determined by the
Commission, and shall be made
by the Commission, at the
request of the deputy head
concerned, by competition or
by such other process of
personnel selection designed to
establish the merit of candidates
asthe Commission considersis
in the best interests of the
Public Service.

(2) For the purposes of
subsection (1), selection
according to merit may, inthe
circumstances prescribed by the
regulations of the Commission,
be based on the competence of
aperson being considered for
appointment as measured by
such standard of competence as
the Commission may establish,
rather than as measured against
the competence of other
persons.

10(1) Les nominations internes
ou externes a des postesde la
fonction publique sefont sur la
base d’ une sélection fondée sur
le mérite, selon ce que
détermine laCommission, et &
lademande de |’ administrateur
général intéressé, soit par
concours, soit par tout autre
mode de sé ection du personnel
fondé sur le mérite des
candidats que la Commission
estime le mieux adapté aux
intéréts de lafonction publique.

(2) Pour I’ application du
paragraphe (1), laséection au
meérite peut, dansles
circonstances déterminées par
reglement de la Commission,
étre fondée sur des normes de
compétence fixées par celle-ci
plut6t que sur un examen
comparatif des candidats.

Subsection 21(1.1) of the former Act provided for aright of appeal to the Appea Board.

Subsection 21(1.1) stated:

21(1.1) Whereapersonis
appointed or about to be
appointed under this Act and
the selection of the person for

21(1.1) Danslecasd une
nomination, effective ou
imminente, consécutive a une
sélection interne effectuée



appointment was made from
within the Public Service by a
process of personnel selection,
other than a competition, any
person who, at the time of the
selection, meetsthe criteria
established pursuant to
subsection 13(1) for the process
may, within the period provided
for by the regulations of the
Commission, appedl against the
appointment to a board
established by the Commission
to conduct an inquiry at which
the person appedling and the
deputy head concerned, or their
representatives, shal be given
an opportunity to be heard.
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autrement gque par concours,
toute personne qui satisfait aux
criteresfixésen vertu du
paragraphe 13(1) peut, dansle
déla fixé par réglement dela
Commission, en appeler dela
nomination devant un comité
chargé par elle defaire une
enquéte, au cours de laquelle

I’ appelant et I’ administrateur
général en cause, ou leurs
représentants, ont I’ occasion de
sefaire entendre.

| ssues
[10]  Mr. Ollevier raisestwo issuesin this application for judicial review.
[11] First, Mr. Ollevier argues that the Appeal Board erred by failing to overturn the decision of
the Selection Board on the ground that it acted beyond its jurisdiction by amending the requirements
for promotion to the DS-5 level. Specifically, Mr. Ollevier saysthat the Selection Board added the
requirement that he have a particular volume of peer-reviewed publications.

[12] Second, Mr. Ollevier arguesthat the Appea Board breached the rules of procedural fairness

by failing to consider two of his submissions. Those submissions were that:

0] the Selection Board only considered his peer-reviewed publications and ignored his

non-peer-reviewed publications; and
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(i) the Selection Board assessed the candidates before it against different standards,
given that his qualifications were strikingly similar to those of another candidate

who was promoted to the DS-5 level.

Standard of Review

[13] Mr. Ollevier arguesthat the first issue concerns the interpretation of the DS SAS Guidelines
and whether those guidelines permitted a decision to be based solely on the volume of a candidate's
peer-reviewed publication record. Thisissaid by Mr. Ollevier to be aquestion of law, reviewable

on the standard of correctness.

[14] The Attorney Genera relies on Barbeau v. Canada (Attorney General) (2002), 219 F.T.R.
210 at paragraphs 22 and 25, where it was found that the interpretation of the experience
requirement in a statement of qualifications raised an issue of mixed fact and law. It follows, the
Attorney Genera submits, that the interpretation of the creetivity performance indicator by the
Appeal Board is aso aquestion of mixed fact and law, reviewable on the standard of

reasonabl eness.

[15] | amrequired to apply the pragmatic and functional approach to decide the proper standard
of review to be applied to the first issueraised by Mr. Ollevier. Thisinvolves consideration of four
factors: the nature of the appeal or review mechanism; the purpose of the relevant statute and the
particular provision in issue; the nature of the question under review; and the expertise of the

decision-maker.
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[16]  Turning to thefirst factor, which is the nature of the appeal or review mechanism, the
Federa Court of Appeal, in Daviesv. Canada (Attorney General) (2005), 330 N.R. 283 (F.C.A.),
conducted a pragmatic and functional analysis to determine the appropriate standard of review for
an Appeal Board's decision. That decision is applicable in the present case because the statutory
review mechanism is almost the same. In both cases, the right of appeal was provided by section 21

of the former Act.

[17] The Court of Appea noted the absence of any privative clause or statutory right of appeal
and observed that the decision of an Appea Board may be judicially reviewed under section 18.1 of
the Federal Courts Act, R.S.C. 1985, c. F-7. The Court of Appeal aso considered the existence of

section 21.1 of the former Act, which provided asfollows:

21.1 Despite the Federal Courts
Act, an application to the
Federal Court for relief under
section 18 or 18.1 of that Act
against adecision of aboard
established under subsection
21(1) or (1.2) shal be
transferred to the Federal Court
of Apped if the partiesto the
application so agree or if the
Federa Court of Appeal, on
application by any of those
parties, so orders on the basis
that the sound administration of
that part of the Public Service
over which the deputy head
concerned hasjurisdiction
would be unduly prejudiced by
delay if the matter were heard
and determined by the Federal
Court and subject to an appesal
to the Federal Court of Appeal.

21.1 Magrélaloi sur les
Coursfédérales, une demande
de réparation présentée, en
vertu des articles 18 ou 18.1 de
cetteloi, ala Cour fédérale
contre une décision du comité
visé aux paragraphes 21(1) ou
(1.1) est renvoyée ala Cour
d'appel fédérae soit sur
consentement des parties, soit, a
lademande de l'une d'elles, sur
ordonnance de celle-ci rendue
au motif quele délai d'audition
devant laCour fédérdeet la
Cour d'appel fédérale éventue
serait pr§judiciable alabonne
administration du secteur dela
fonction publique relevant dela
compétence de |'admini strateur
généra en cause.



Page: 7

[18] At paragraph 15 of itsreasonsin Davies, the Court of Appeal concluded the absence of a
privative clause, in conjunction with section 21.1 of the former Act, suggested aless deferential

standard of review.

[19] The next factor isthe purpose of the statute and the particular provisioninissue. The
objective of the former Act and the purpose of section 21, which alows for appeal to the Appeal
Board, arethe samein thiscase asin Davies. There, at paragraphs 11 through 13 of itsreasons, the
Court of Appeal found the legidative purpose of the former Act in general, and section 21 in
particular, was to safeguard the public interest by ensuring that appointmentsin the public service
are based on merit. The purpose of the right of appeal to the Appeal Board isto prevent an
appointment that is contrary to the merit principle. Thisfactor, in the view of the Court of Appedl,

suggested that deferenceis owed to the Appeal Board.

[20] The next factor isthe nature of the question. In my view, the first issue raised by

Mr. Ollevier may be framed more succinctly as whether the Appeal Board erred in finding that the
Selection Board properly interpreted the performance indicator for the characteristic of cregtivity.
Thisrequired the Appeal Board to interpret the performance indicator in the context of the whole of
the DS SAS Guidelines. That, in my view, isaquestion of law. Wherethe questionisalegal one,
less deference is generally accorded, particularly where, asin this case, the proper construction of

the creativity performance indicator has significance for future DS-5 candidates.

[21] Thefinal factor isrelative expertise. As stated above, the Appeal Board was required to

interpret the performance indicator for cregtivity in the light of the entire DS SAS Guidelines. In
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my view, the performance indicator and other relevant provisions of the DS SAS Guidelines have
no particularly special or technical meaning. What isinvolved is simply determining whether the
Selection Board amplified the stated requirements, which it is entitled to do, or whether the
Selection Board amended the stated requirements, which it isnot. Thisissue of interpretation does
not, in my view, engage any specia expertise of the Appea Board. Further, asthe Court of Appeal
noted in Davies, not al individuals who sit on Appeal Boards have legd training. For these reasons,
| conclude that, on the basis of relative expertise, the decision of the Appeal Board should be

reviewed on aless deferential bas's.

[22] Having reviewed the four relevant factors, it is necessary to reach a conclusion about the

standard of review to be applied to the first issue raised by Mr. Ollevier.

[23]  All but one of the factors points to aless deferential standard of review. The only factor that
counsels deference is the purpose of the statute and the appeal provision. However, upon
considering that the proper construction of the creetivity performance indicator has a broader
application than just this case, that Parliament chose not to enact a privative clause to protect
decisions of the Appeal Board and that the legal nature of the question does not engage the decision-
maker's expertise, | conclude that the first issue requires review of the Appeal Board's decision on

the standard of correctness.

[24] Itisnot necessary to conduct a pragmatic and functional analysisin connection with the

second issueraised by Mr. Ollevier. Itisawaysfor the Court to decide whether an administrative



Page: 9

decision-maker complied with its duty of procedural fairness. No deferenceis owed to the Appeal

Board.

Did the Appeal Board err by failing to overturn the decision of the Selection Board because it
amended the stated qualificationsfor the DS-5 level?

[25] Asnoted above, thisissue requires consideration of whether the Appeal Board erred by
finding that the Selection Board properly interpreted the performance indicator for the creativity

characteristic.

[26] | begin by considering Mr. Ollevier's submission that a representative from the DRDC
conceded before the Appeal Board that he met the creativity requirement aswritten in the DS SAS

Guiddines.

[27]  The performance indicator for cregtivity is set out inthe DS SAS Guiddines under the
heading "Assessment of DS-5 (Defence Science) State of Professional Devel opment Through
Performance Indicators' and provides asfollows:

Has a consistent multi-year record of conceiving and employing

highly innovative ideas to advance a scientific or defence analysis

field or to exploit the application of technology or defence anadysis

for client requirements.
[28] Mr. Ollevier's counsel relies on paragraph 38 of the reasons of the Appea Board to support
his contention that the DRDC conceded that Mr. Ollevier met the cregtivity criterion. There, the

Appeal Board wrote:

The Board is not arguing that Mr. Ollevier has not demonstrated a
“multi-year record of conceiving and employing highly innovative
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ideas to advance a scientific or defence analysisfield or to exploit
application of technology of defence analysisfor client
requirements’. What the Board is saying is that he has not completed
hiswork through publication and peer review.

[29] For thefollowing reasons, | do not accept that such a concession was made.

[30] Firgt, | believethat, read fairly, paragraph 38 of the reasons of the Appeal Board sets out a

legal position articulated by the employer — not a concession of fact. The statement is found under
the heading "Department's response”, where the Appeal Board summarizes the employer's response
to Mr. Ollevier' s allegations. Nowhere in its reasons does the Appeal Board discuss what would be

such a significant admission of fact.

[31] Second, and more importantly, the transcript of proceedings before the Appeal Board forms
part of the record before the Court. During oral argument, counsel for Mr. Ollevier could not point
to any testimony adduced by a DRDC representative that contained the purported concession. The
existence of such aconcession isaso inconsistent with the following response of the chairperson of
the Selection Board in testimony before the Appeal Board:

If | said that we felt that Mr. Ollevier met the creativity requirements

and that the issue was publication, then that was certainly a misspeak

on my part and is not consistent with the notes | provided you.
[32] | now turn to consider whether the Appeal Board erred by finding that the Selection Board
properly interpreted the creativity performanceindicator. This, inturn, callsfor consideration of
whether the Selection Board impermissibly amended the stated requirements. It is settled law that a
selection board cannot "tamper with the basic qualifications prescribed by the Department by

adding to them or changing part of them in such away asto limit the factors which could comeinto
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play in the judging and ranking of the candidates.” A selection board "may at the most be involved
in amere reasonable el aboration of the requirements suggested by the original qualifications.” See:
Canada (Attorney General) v. Blashford, [1991] 2 F.C. 44 (C.A.) at paragraphs 5 and 27. See also:

Barbeau, cited above, at paragraph 43.

[33] For ease of reference, | repeat the performance indicator for cregtivity at the DS-5 level, as
set out inthe DS SAS Guidelines:

Has a consistent multi-year record of conceiving and employing
highly innovative ideas to advance a scientific or defence analysis
field or to exploit the application of technology or defence analysis
for client requirements.

[34] The minute sheet prepared by the Selection Board, which reflects the comments made
during its consideration of Mr. Ollevier's application, records the following:

However, after due consideration of the evidence presented in the
PER, they were not able to support your promotionto DS-5. As
noted in 2003, the committee felt there was not a sufficiently
documented, consistent multiyear history of externally recognized
higher than normal levels of persona scientific creativity and
innovation.

[35] At paragraph 32 of itsreasons, the Appeal Board wrote:

| find that the Promotion Board was well within its authority when it
interpreted the Performance Indicator related to Creativity as“a
sufficiently documented, consistent multi-year history of externally
recognized higher than normal levels of persona scientific creativity
and innovation” and came to the conclusion that the appellant did not
meet the requirement. The alegation is dismissed. [emphasis added]
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[36] It can be seen that the concepts of "sufficiently documented”, "externally recognized”, and
"higher than norma™ are not contained in the creativity performance indicator aswritten in the DS

SAS Guiddines.

[37] TheAttorney Genera submits that the need for external peer-reviewed publicationsisa
reasonable, logical, and proper elaboration of the cresativity performanceindicator. The Attorney
General arguesthat it isnot an amendment. Relianceis placed upon paragraphs 16 and 17 of the

DS SAS Guiddines.

[38] Those paragraphs provide asfollows:

Communicating the Valued Outcomes of Defence Scientific
Research Development and Analysis [DSRDA]

16. The vaued outcomes of DSRDA are the new knowledge or
insights gained from the research or analysis, and the items, systems,
techniques or tactics developed. The various means of
communication are smply the ways of making these outcomes
known to clients, stakeholders and peers. Poor communication can
serioudy reduce the impact of otherwise excellent DSRDA. The
reverseisnot the case. Thusreports, formal scientific literature
publications and oral presentations are vital, though just part of the
evidence that must be used to assessa DS s State of Professional
Development. Through these means of communication, the DS also
enhances the reputation of DRDC. At al DSlevels, reports, formal
scientific literature publication (or equivalent, having external peer
review) and ora presentation of results of al activitieswill remain a
key requirement for all DSs, consistent with their assigned roles. In
some DSRDA aress, the work of a DS may be too sensitive to
publish in the open scientific literature. This sensitivity will often be
aresult of security classification, but may also be because high value
intellectual property needs to be protected. When the results of work
are sensitive, DSs should seek alternative equivaent means to expose
their work to broader peer review. This may, for example, be
through classified multi-lateral fora of allied government defence
partners. In exceptional, extreme cases, even this type of exposure
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may not be possible. Advancement of DSswill not be hindered if
these restrictions are placed upon them.

17. Written reports and formal publication serve several purposes:

- To provide a corporate record of DSRDA conducted by
aDsS.

- To bean important DSRDA client delivery vehicle.

- Toprovide professiona recognition and peer review of
defence science expertise within national and
international defence scientific communities and, where
possible, with the broader scientific community.

- To present DSRDA proposals to the complete range of
potential clients.

Reports and formal scientific literature publications should
normally seek to satisfy at least the first three of these functions.
Some documents, reports, and scientific literature publications may
support more than one function, but DSRDA reporting may often
need to be specifically tailored to asingle audience or function.

Without appropriate documentation, a DSRDA project is
incomplete.

Oral communication is an important complement to written
records. It is often the most rapid way of providing results prior to
written reporting, particularly to clients, and is also an effective
vehicle through which interactive peer review takes place.
[emphasis added]

Imbedded in these paragraphs are the concepts that:

reports and formal scientific literature publications are "just part” of the evidence that must
be used to assess professional development;

the publication of externally-reviewed formal scientific literature, or its equivalent, isakey
requirement for all DSs, along with reports and oral presentations of research results;

some work may be too sengtive to publish in open literature;
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» wheretheresults of work are sengitive, alternate equivalent means should be used to expose
work to broader peer-review;

» the career advancement of DSswill not be hindered where their work istoo sensitive to
publishin open literature; and

» ora communications are an effective vehicle for interactive peer-review.

[40] The Selection Board appears to have interpreted the measure of a candidate's credtivity to be
the number of their peer-reviewed publications. The Appeal Board found that the Selection Board
was entitled to interpret creativity as*a sufficiently documented, consistent multi-year history of
externally recognized higher than normal persona scientific creativity.” Inmy view, for the
following reasons, thisinterpretation of creativity isnot a“mere reasonable elaboration” of the

performance indicator.

[41] TheDS SASGuiddines, in paragraphs 16 and 17, notesthat formal scientific literature
publications are "just part" of the relevant evidence and that things such as reports and ora
presentations are also key requirements. Alternate equivaent means of publication are to be used
where, asin Mr. Ollevier's case, the work produced is sensitive.® In my view, by requiring that Mr.
Ollevier establish a consistent multi-year history of externally-reviewed scientific publications, the
Selection Board changed the requirements of creativity by limiting the factors that could evidence
creativity. Read properly, the DS SAS Guidelines provide that externally-reviewed publications are
evidence of creativity — not determinative of creativity. The Appeal Board erred in finding that the

Selection Board was entitled to interpret the performance indicator for creativity asit did.
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[42] | find support for this conclusion in the prior decision of the Appea Board in Re Valdur
Pille, 02-DND-00597. There, aDS argued that the Selection Board had amended the guidelines by
requiring candidates for promotion to have authored peer-reviewed scientific publications. The
appeal was dismissed because the evidence established that the Selection Board considered such
scientific publications to be only one source of information when determining whether a candidate
had demonstrated sufficient creativity. Thus, in that case, the Appea Board was unable to find that
the Selection Board "tampered” with the stated requirements for promotion. In the present case, for
the reasons set out above, the Selection Board did tamper with the requirements for promotion, and
the Appeal Board erred by upholding its narrow and restrictive interpretation of the cresativity

performance indicator.

[43] Beforeleavingthisissue, | note that an unreasonable decision is one where the reasons for
the decision do not withstand a somewhat probing examination. See: Canada (Director of

Investigation and Research, Competition Act) v. SouthamInc., [1997] 1 S.C.R. 748 at paragraph 56.

[44] Here, the reasons of the Appeal Board at paragraph 27 properly note that external peer-
review is part of the evidence used to assess a DS candidate’ s cregtivity. However, at paragraph 32
of itsreasons, the Appeal Board concludes that the Selection Board correctly interpreted crestivity
asasufficiently documented, externally-recognized record of innovation. The reasonsinterpret the
credtivity performanceindicator to be a particular volume of peer-reviewed publications,
notwithstanding the direction contained in the DS SAS Guidelines as set out above at paragraph 38.

By failing to resolve thisinconsistency, | find that the reasons of the Appeal Board do not withstand
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asomewhat probing examination. As such, the decision does not withstand scrutiny even on the

more deferential standard of reasonabl eness.

Did the Appeal Board breach the requirements of procedural fairness by failing to consider
two submissions made by Mr. Ollevier?

[45] Inview of my conclusion on thefirst question, it is not necessary to deal with thisissue.
However, for the sake of completeness, | will deal briefly with the Appeal Board' saleged failureto

deal with two submissions made by Mr. Ollevier.

[46] Fird, | observethat counsd for the Attorney General did not challenge Mr. Ollevier's
assertion that procedura fairness required that all of his submissions be addressed by the Appeal

Board in itsreasons.

[47] Itisnot necessary for me to decide whether, as a mater of law, procedural fairness required
the Appeal Board to addressin its reasons the two submissions made by Mr. Ollevier in thiscase. |
acknowledge jurisprudence such as Scheuneman v. Canada (Attorney General), [2000] 2 F.C. 365
(T.D.) a paragraphs 21 through 27, aff’ d on this point (2000), 266 N.R. 154 (F.C.A.) a

paragraph 2, leave to appeal to Supreme Court of Canadarefused [2001] S.C.C.A. No. 9 (QL).
However, for the purpose of this application, | assume, without deciding, that a duty existed on the

part of the Appea Board to address these submissions.
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[48] Thefirst submission said to have been ignored by the Appea Board isMr. Ollevier's
argument that the Selection Board erred by considering only his peer-reviewed publications when

assessing credtivity.

[49] At paragraphs 33 and 34 of its reasons, the Appeal Board set out Mr. Ollevier’s submissions
on thispoint. At paragraphs 43 and 44, the Appeal Board provided the nub of its analysis with
respect to that submission. There, it wrote:

43.  Theevidence adduced by the department demonstrated that
the appellant had limited publications and peer reviews of his
work since 2003, when he was advised that he had to
document his multi-year record of innovativeideas. This
evidence was not contradicted by the appellant. Moreover,
the appellant admitted that he had not “published” in the pure
sense since most of hiswork was classified. The department
also stated that DSs have published classified work, had their
work assessed by external peer review and had been
promoted; a statement not contradicted by the appellant.

44, It isin evidence that the appellant had known for some time
that he had to document his work; for reasons only known to
him he neglected to do so. | am satisfied that the Board was
not unreasonable in its assessment of Mr. Ollevier and that it
applied the same standardsin ng his qualifications.
The adlegation is dismissed.
[50] The Appea Board did not accept Mr. Ollevier's argument that his work had been

sufficiently documented and peer-reviewed through non-published means. | have not been

persuaded that it failed to consider his submission.

[51] The second submission alleged to have been ignored by the Appea Board is the argument
that the Selection Board assessed Mr. Ollevier against a standard different than that applied to other

candidates. Mr. Ollevier claimed that, because another candidate with arecord similar to hiswas
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promoted to the DS-5 level, his application must have been assessed differently by the Selection

Board.

[52] At paragraph 42 of itsreasons, the Appeal Board set out Mr. Ollevier's contention that the
promotion requirements were applied differently in assessing his qualifications. At paragraph 44,
the Appeal Board found that the Selection Board applied the same standards when assessing

Mr. Ollevier's qualifications and, at paragraph 65, the Appeal Board wrote that "[n]o evidence was
presented by the appellant to demonstrate that he was assessed against a different standard than the
other candidates or that the promoted employees did not meet the standards established by the
department.” Again, | have not been persuaded that the Appeal Board failed to consider Mr.

Ollevier's submission on this point.

Conclusion

[53] For these reasons, the application for judicial review is allowed.

[54] Each party sought costsin the event that they were successful. In my view, costs should
follow the event. If not agreed, costs should be assessed based upon the midpoint of Column 111 of

thetable to Tariff B of the Federal Courts Rules, SOR/98-106.
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1. On the point of the sengitive nature of Mr. Ollevier'swork, the Appeal Board noted at paragraph
9 of itsreasons:

In this case, the appellant’ s [ Performance Evaluation Report] was
“classified” and therefore, not provided to Board members ahead of
time. Furthermore, one member lacked the appropriate security
clearance and thus could not participate in the assessment.
Consequently, the Appdlant’ s [Performance Evaluation Report] was
reviewed by 9 members rather than 10 for the other employees. As
Chair of the Board, Dr. Walker provided the members with enough
time to review the appellant’ s [ Performance Eval uation Report] and
obtained verbal confirmation that members did form aninitia
opinion.

JUDGMENT

THISCOURT ORDERS AND ADJUDGES that:

1 The application for judicia review is allowed, and the decision of the Appeal Board dated

May 7, 2007, is hereby set aside.

2. The matter isreferred back to the Appeal Board for reconsideration by a differently

congtituted panel in accordance with this judgment.

3. The Attorney Genera shall pay to Mr. Ollevier his cogts. If not agreed, those costs should
be assessed based upon the midpoint of Column 111 of the table to Tariff B of the Federal

Courts Rules.
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“Eleanor R. Dawson”

Judge
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