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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUCTION

[1]

[35] TheBoard must assesstheissue of an IFA inlight of itsfindingsregarding
the credibility of the witness. The Board's findings of fact on the issue of IFA were
not perverse or capricious.

[36] Thetest with respect to an IFA istwo pronged: the Board must be satisfied,
on abalance of probabilities, that there is no serious possibility of the claimant being
persecuted in the proposed | FA and that in al the circumstances, including the
circumstances particular to those claimants, the conditionsin the proposed IFA are
such that it is not unreasonable for the applicants to seek refuge there. (Rasaratnam;
Thirunavukkarasu; Mohammed)

(As specified in Adamv. Canada (Minister of Citizenship and Immigration), 2006 FC 189, [2006]

F.C.J. 264 (QL).)
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JUDICIAL PROCEDURE

[2] On December 22, 2005, the Applicant filed an application for leave and for judicial review
againgt adecision rendered, on November 28, 2005, by the Refugee Protection Division (RPD) of
the Immigration and Refugee Board (IRB), which found the Applicant not to be a Convention

refugee or aperson in need of protection.

FACTS
[3] The Applicant, Mr. Khadim Hussain, isa 31 year old male citizen of Pakistan. He was born

in Makanwala, Mandi Bahaddin, Punjab, Pakistan.

[4] In January 2003, hefell in love with agirl, named “Sugra’. In May 2003, his father died.
Dueto histraditions, he could not marry for ayear after the death of hisfather. By January 2004,

the Applicant’ s girlfriend gave birth to a son.

[5] Mr. Hussain had planned to be married on April 12, 2004 by the authority of a Court.

[6] In the meantime, Mr. Hussain had problems of areligious nature. Asa ShiaMudlim, he was

sought by the Sipae Sahaba Pakistan (SSP). In the context, the SSP threatened to kill the Shia

leader.

[7] On March 2, 2004, Mr. Hussain participated in a march after which the Shialeader, Syed

ljaz Hussain Nagvi, was killed, subsequent to which Mr. Hussain was beaten by SSP goons.
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[8] On March 5, 2004, the SSP asked Mr. Hussain to spy for it. Mr. Hussain refused and went

into hiding, fearing consequences from the SSP for not having cooperated with it.

[9] Mr. Hussain departed from Pakistan on May 5, 2004 and arrived at the Toronto airport on

May 7, 2004. He applied for refugee status the same day.

[10] On November 28, 2005, the IRB issued a negative decision.

|SSUES
[11] (1) WastheIRB’sfinding reasonable in its determination that the Applicant could avail
himsealf of an interna flight alternative (IFA)?
(2) Was Guiddline 7, concerning the preparation and conduct of a hearing before the RPD,

correctly applied?

ANALYSIS

Internal Flight Alternative

[12]  Mr. Hussain does not directly challenge the finding that an IFA was availableto himinthe

city of Karachi.

[13] ThelRB concluded that police and radical members of the Sunni community would not

pursue him outside hislocal village. It a'so considered the reasonableness of travelling and living
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outside hisvillage. Finally, the IRB established that Mr. Hussain was questioned and given an

opportunity to respond asto the availability of an IFA.

[14] Mr. Hussain does not directly chalenge the IFA finding which is determinative in this case.
In fact, he makes no comment as to the second and third element of the IFA test; however,

Mr. Hussain does challenge the basis of the conclusion. (Reference is made to Adam, above.)

[15] Mr. Hussain provided aFirst Information Report (FIR), dated May 12, 2004 (Exhibit P-13),
aletter from his attorney, dated January 7, 2005 (Exhibit P-4), and awarrant of arrest, dated
May 27, 2004 (Exhibit P-5), in support of his allegation that Sunni extremists had filed a complaint

against him with police.

[16] These documents were deemed to be fraudulent and of no probative vaue by the IRB.

[17] ThelRB noted that the hearing of Mr. Hussain’s claim was initialy scheduled for

February 7, 2005 and was postponed due to Mr. Hussain' sillness.

[18] Thewarrant of arrest issued in May 2004 and the lawyer’ s | etter, dated January 7, 2005,

were received by the IRB on Friday, February 4, 2005.
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[19] Foritspart, the FIR, which wasissued in May 2004, was filed with the tribunal amost a
year later, i.e. on April 26, 2005, recalling from above that the first hearing was scheduled to take

place on February 7, 2005.

[20]  When confronted with the late filing of these documents, Mr. Hussain indicated the he had

asked his brother to secure these documents but that his brother had forgotten.

[21] Thisexplanation was not deemed credible as Mr. Hussain' s brother and his counsel in
Pakistan met in either May or June 2004 and that FIRs are readily available upon request from

counsd.

[22] Onthisissue, Mr. Hussain argues that he should have been advised asto where the IRB

found itsinformation as to the ease of securing FIRs.

[23] Mr. Hussain'sresponse on thisissue was that his brother forgot to seek these documents, not

that a government authority denied them.

[24]  Furthermore, the lawyer’ sletter or Mr. Hussain, report no difficulty in obtaining the FIR.
Theissue, inthis case, is not the timely issuance of documents by the authorities of Pakistan, but
rather, the time of the attempt by Mr. Hussain to obtain these documents. Thereis no breach of

natural justice in the case at bar.
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[25] Moreover, Mr. Hussain initially indicated that the meeting between his brother and his
counsel in Pakistan was held on May 9, 2004. As noted by the IRB, thisis chronologically

impossible since this predates both the FIR and the warrant of arrest issued against Mr. Hussain.

[26] Mr. Hussain then responded “June 2004”. Whilethisis chronologically possible, this does

not serve to explain why documents, central to the claim, were not obtained earlier.

[27]  Mr. Hussain gives no explanation for this contradictory testimony, save perhaps for
paragraph 9 of his affidavit where he indicates that he had not understood the question. This does

not render unreasonabl e the factual conclusion of the IRB on thisissue.

[28] Given Mr. Hussain's problematic testimony on thisissue, the country documentation on the
accessibility of FIRs and the problem of fraudulent documents (page 121 of the Court Record), the

IRB found that Exhibits P-4, P-5 and P-13 were fraudulent and of no probative value.

[29]  With regard to fraudulent documents from Pakistan, this Court has noted the presence of
evidence before the IRB on thisissue. (Ranjha v. Canada (Minister of Citizenship and
Immigration), 2004 FC 1491, [2004] F.C.J. No. 1827 (QL); Khan v. Canada (Minister of

Citizenship and Immigration), 2005 FC 44, [2005] F.C.J. No. 912 (QL).)

[30] Thestuation asto delay in providing documents and the presence of forged documentsin

Pakistan bears much resemblance with that in Ranjha, above:
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Furthermore, the Board dismissed the authenticity of the FIR, arrest warrant

and Proclamation produced by Mr. Ranjha. By way of reasons, the Board citesthe
delay in production of these materials (about eight months after the Applicant's
arrival in Canada) and the fact that document forgery is well-known to be
widespread in Pakistan. Mr. Ranjha's explanation was that he only fled Pakistan in
2001, three years after he wasinitialy tortured (which story the Board does not find
credible elther, at any rate), because he learned an FIR, warrant of arrest and
proclamation had been issued against him. The Board did have evidence beforeit
that there arehigh levels of forgery of official court documentssuch as
warrantsfor arrest in Pakistan; therefore, it was open to the Board to take that
into consider ation when assessing the credibility of thisevidence. The Board
also found the claimant's explanation for the delay in requesting and obtaining
copies of the documentsto be unreasonable, and that this delay put the
authenticity of the documentsinto question. | do not find in these assessmentsa

reason to intervene. (Emphasis added.)

Guiddine 7 - Concerning prepar ation and conduct of a hearing

in the Refugee Protection Division

[31]

Section 19 of Guideline 7 provides for the standard practice to be followed as to the order of

guestioning before the IRB, essentialy the Refugee Protection Officer (RPO) or, in his absence, the

Board member begins questioning and is followed by counsel for the refugee claimant:

3.2 Questioning

19. Inaclamfor refugee
protection, the standard practice
will be for the RPO to start
guestioning the claimant. If
thereisno RPO participating in
the hearing, the member will
begin, followed by counsel for
the claimant. Beginning the
hearing in thisway allowsthe
claimant to quickly understand
what evidence the member
needs from the claimant in
order for the claimant to prove
hisor her case.

3.2 Interrogatoires

19. Danstoute demande
dasile, c'est généralement
I'’APR qui commence a
interroger le demandeur d'asile.
Enl'absencedun APR a
['audience, le commissaire
commence l'interrogatoire et est
suivi par le consell du
demandeur d'asile. Cette fagon
de procéder permet ains au
demandeur d'asile de connaitre
rapidement les éléments de
preuve quil doit présenter au
commissaire pour éablir le
bien-fondé de son cas.



Page: 8

[32] Thisorder of questioning was challenged by Mr. Hussain in the form of an objection which

was denied by the Board member. (Tribunal Record, pp. 311-312.)

[33] OnMay 25, 2007, the Federal Court of Appea rendered decisions in Thamotharem and
Benitez. In Benitez, the Court noted that there is no constitutional right for claimantsto be
questioned first by their counsel, and that accordingly, Guideline 7 does not breach the duty of
fairness:

[16] Substantialy for the reasons given by Justice Modey (at paras. 47-67) for

finding that thereis no congtitutional right for claimants to be questioned first by

their own counsel, as well asfor the reasons given in our decision in Thamotharem

(at paras. 34-51) for concluding that Guideline 7 does not prescribe a procedure

whichisin breach of the duty of fairness, it is my opinion that Guideline 7 does not

violate claimants right to participate at an RPD hearing conducted in accordance

with the principles of fundamental justice.
(Thamotharem v. Canada (Minister of Citizenship and Immigration), 2007 FCA 198, [2007] F.C.J.
No. 734 (QL); Benitezv. Canada (Minister of Citizenship and Immigration), [2007] 1 F.C.R. 107,
[2006] F.C.J. 631 (QL), paras. 16 and 38; Leave to appeal to the Supreme Court of Canadawas
denied in both cases on December 13, 2007: Benitez v. Canada (Minister of Citizenship and
Immigration), [2007] SCCA 391 and Thamotharemv. Canada (Minister of Citizenship and

Immigration), [2007] SCCA 394.)

[34] Aswadll, the Federa Court of Appeal found that the independence of RPD membersis not
compromised by Guideline 7. The Court held:

[88] In my opinion, therefore, the evidence in the present case does not
establish that a reasonable person would think that RPD members' independence
was unduly constrained by Guideline 7, particularly in view of: the terms of the
Guideline; the evidence of members deviation from "standard practice"; and the
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need for the Board, the largest administrative agency in Canada, to attain an
acceptable level of consistency at hearings, conducted mostly be single members.

[89] Adjudicative"independence” isnot an al or nothing thing, but is aquestion

of degree. The independence of judges, for example, is balanced against public

accountability, through the Canadian Judicial Council, for misconduct. The

independence of members of administrative agencies must be balanced against the

institutional interest of the agency in the quality and consistency of the decisions,

from which there are normally only limited rights of accessto the courts, rendered

by individual membersin the agency's name.
[35] Sincethejudgments of the Federal Court of Appedal, the matter on the issue of Guideline 7
has been determined to have been resolved. (Ali v. Canada (Minister of Citizenship and
Immigration), 2007 FCA 309, [2007] F.C.J. No. 1269 (QL), para. 1; Jacobsv. Canada (Minister of

Citizenship and Immigration), 2007 FC 646, [2007] F.C.J. No. 861 (QL), para. 6.)

CONCLUSION
[36] For al of the above reasons, the IRB decision is not patently unreasonable and, further to
analysis, is even considered to be reasonable; therefore, the application for judicial review is

dismissed.
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JUDGMENT
THISCOURT ORDERS that
1 The application for judicial review be dismissed;

2. No serious question of general importance be certified.

“Michdl M.J. Shore’
Judge
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