Date: 20080122
Docket: IMM-6648-06
Citation: 2008 FC 76
Ottawa, Ontario, January 22, 2008

PRESENT: TheHonourable Madam Justice Dawson

BETWEEN:

SUDHIR SURUJDEO, NIRMALA SURUJDEO
AND SUSHMA RESHMA SURUJDEO

Applicants
and
THE MINISTER OF PUBLIC SAFETY
AND EMERGENCY PREPAREDNESS
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REASONS FOR JUDGMENT AND JUDGMENT

[1] This application for judicia review challenges the decision of an enforcement officer not to
defer the applicants remova from Canada. The deferral was sought because Nirmala Surujdeo, the
wife of Sudhir Surujdeo and the mother of Sushma Reshma Surujdeo, was more than four months
pregnant and encountering medical difficulties because of her pregnancy. While the request for
deferrd referred to a pending humanitarian and compassionate application filed in March of 2006,
deferral was sought "until Mrs. Surujdeo has given birth to their expected child and is ableto

function." The child was expected to be born on May 3, 2007.
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[2] After the enforcement officer refused to defer removal, the applicants sought and obtained
from this Court an order staying removal. That order, dated December 21, 2006, expressly set out
the basis upon which the stay was sought from the Court:
AND UPON being satisfied that the timing of the removal is

the only issue. The applicants counsel readily and appropriately

acknowledged that removal is aforegone conclusion. The request

for deferrd relatesto the present and transient medical condition of

the female applicant. In my view, the applicant has demonstrated the

existence of aseriousissue; [emphasisin original]
[3] Since then, Mrs. Surujdeo has delivered a healthy baby and the applicants have remained in
Canada. Astheir counsel observed during the hearing of this application for judicia review, the
applicants have remained because the Court granted leave for the hearing of their application for

judicia review, they now have a Canadian-born child, and their humanitarian and compassionate

application has been outstanding for almost two yesars.

[4] In my view, this application for judicia review ismoot. The only real issueraised inthis
application is whether a deferral of removal should have been granted in light of the applicants
assertion that Mrs. Surujdeo would have difficulty traveling by air due to her pregnancy.

Ms. Surujdeo has now delivered a healthy child and her pregnancy-related medical difficulties have
cometo an end. The scheduled removal date has long passed. Thereisno longer any live
controversy related to the decision at issue.

[5] In view of the applicants' representation to the Court when seeking a stay that their removal
was a "foregone conclusion”, counsel for the applicants neither asked the Court to exerciseits

discretion to hear the case nor asked that a question be certified.
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[6] While cases such as Higgins v. Canada (Minister of Public Safety and Emergency
Preparedness), 2007 FC 377, have certified a question with respect to mootness, on the facts of this
case, | agree that such question would not be determinative of any appeal. No question will be

certified.

[7] For these reasons, the application for judicial review is dismissed.

JUDGMENT

THISCOURT ORDERS AND ADJUDGES that:



1.

The application for judicial review is dismissed.

“Eleanor R. Dawson”
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Judge
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