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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUCTION

[1] Dana Sproule (the Applicant) suffered repetitive strain injuries while employed by Canada
Post Corporation (CPC). She was later terminated and then alleged in a complaint to the Canadian
Human Rights Commission (the Commission) that the Respondent had failed to accommodate her
disabilities. On December 4, 2006, the Commission dismissed her complaint (the Decision)
pursuant to paragraph 44(3)(b) of the Canadian Human Rights Act, R.S.C. 1985, c. H-6 (the Act).
These reasons deal with her application for judicia review of that Decision.

BACKGROUND
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[2] OnMay 10, 2004, the Applicant began to work at CPC’s mail processing plant at 969 Eastern

Avenue in Toronto. Her position involved lifting bins of |etters weighing approximately 25 |bs.

[3] Six weekslater on June 23, 2004, she started to experience problems with both forearms and
wrists. As aresult, her job was changed to one in which she did more | etter sorting and much less

lifting. However, in July she started to notice numbness and tingling in her fingers.

[4] On August 18, 2004, the Applicant stopped working for CPC and, as aresult of the events
described below, her employment was terminated on February 8, 2005 on the basis that she had
failed to provide medical reports explaining her absence and had failed to report for work even

though offers of accommodation had been made.

[5] Asthefollowing review will show, CPC provided the Applicant with Functional Ability

Forms (FAFs) which were periodically completed by doctors following their examinations of the
Applicant. The FAFswere four part formswhich directed the doctor to mail the white copy to the
Workplace Safety and Insurance Board (WSIB). The FAFs a so showed that the yellow copy was

for the employer but did not indicate how it was to be transmitted.

[6] Beforethe Applicant left CPC on August 18, 2004, it appears that her FAFs were either mailed

to CPC or handed in by the Applicant.
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[7] After the Applicant stopped working, her FAFs no longer reached her employer. The
Applicant said that she signed an authorization permitting them to be mailed to CPC and assumed
they were being received through the Fall of 2004 and early 2005. However, the Respondent
submitted that as time passed and CPC continued to complain about the lack of medical
information, the Applicant should have realized that her assumption was incorrect. Further, the
Applicant did not include this explanation in her complaint to the Commission dated December 15,
2005 (the Complaint) or in her affidavit of February 19, 2007. There was, therefore, no evidence
about how the FAFs were to be transmitted to CPC. It took the position that it wasthe Applicant’s
responsibility to ensure that it was apprised of her medical condition through FAFs. The CPC’'s

correspondence asking her to supply medical updates supportsits position.

THE FACTS

[8] A FAF dated June 23, 2004 completed by Dr. Sodhi, which CPC received, recommended no
repetitive bending or twisting of wrists and a maximum of 2 kg of lifting. Light, dow sorting was
permitted. Thisled to the Applicant’ s reassignment to the sorting job which involved much reduced

lifting.

[9] A FAF from Dr. Sodhi dated July 15, 2004 which CPC a so received included similar

limitations and indicated that physiotherapy had begun.
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[10] On August 13, 2004, the Applicant’ s supervisor sent her aletter which offered her modified
employment which met the restrictions on her then current FAF. It read asfollows:

Thisisto summarize our discussion on Wednesday, Aug 11, 2004
and on Friday, August 13, 2004.

Ms. Sproule, you have claimed “repetitive injury” to both of your
wrists asaresult of performing various functionsin the SLB section
for period of May 10/04 to June 23/04.

Based on the restrictions outlined by your physician on FAF dated
June 23, 2004 and July 15, 2004, “Limited bending, twisting and
repetitive movements of wrists’” you are temporarily accommodated
a Orig. Rgects cases were [sic] you are required to sort S/L mail.

On Wednesday Aug 11/04 you have reported to me that sorting S/L
mail at the Rgject Casesisgiving you pain and you feel that is not
helping you with the recovery of your wrists because you haveto
grip the mail. Then you requested to be accommodated at the Mail
Repair Center but when | told you that functions performed at the
Mail Repair Center require more gripping than sorting of S/L mail
you said that you can type without a pain and could be working in
VES. | advised you that VES s not available and the restrictions
outlined on the most recent FAF do not refer to gripping. | also
advised you that your accommodations are based on the documents
from your doctor and if your condition is not improving or is
changing you need to report it to your doctor and provide and
updated medical. Y ou said that Thursday, Aug 12/04 isyour day off
(RDO) and you will be seeing your doctor.

On Friday, August 13, 2004 you handed me an updated FAF.
Thistimelimitationslisted on FAF referred only to R hand
limitations of gripping and grasping however capability
increased. Therewere no limitationslisted for L hand. | pointed
this out to you and you stated that you disagree with your doctor’s
analysis and you wanted me to contact your doctor. | advised you
that it isnot my place to question your doctor and if you don't agree
with thisinformation it is up to you to take it back to your doctor.

Again, based on the information provided today | offered you an
accommodation at the Orig. Reject cases using an ergo arm (thereis
no restrictions to the L hand) or working at SLB pre-cull only. You
have declined both of my offers and again insisted that you could be
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working in VES. Again, | advised you that your accommodations are
temporary, you are not trained coder and VES is not available at this
point. You have agreed to stay at Orig. Rgect casesfor the rest of
your shift and you will be seeing your doctor. Y ou were provided
with another FAF to be completed by your doctor.

Canada Post Corporation is obligated to provide work within the
limitations that are provided by the medica communities, if you feel
that you are not capable of working within the restrictions or
limitations provided by your attending physician to the Corporation
then you have the option to stay off work utilizing your sick time
until such atime that you feel well enough to return to work and
perform the functions within your limitation that have been provided
to you.

A copy of thisletter will be forwarded to WSIB.
[my emphasig|

[11] CPC subsequently received a FAF dated August 15, 2004 signed by Dr. Sodhi. It imposed

restrictions on twisting, bending and repetitive movements of both wrists and prohibited al lifting.

It also specified that thumbs and index fingers could not be used in opposition in a gripping motion.

[12] Thereafter, aCPC email dated August 24, 2004 shows that on August 24™ CPC received a

FAF dated August 18, 2004. It imposed the following restrictions:

Limited bending or twisting of L & R wrist

Limited repetitive movement of L & R thumb & index finger
Limitations of exposure to vibration: high frequency and low
frequency

L & R wrist cannot perform repetitive movements with index finger
& thumb ie. opposition/grip between index & thumb

Lifting floor to waist: O kg

Lifting waist to shoulder: 0 kg



Page: 6

[13] Theemail adsoindicated that at that time, the Applicant’ s supervisor could not identify a
position for the Applicant in her department and therefore asked other supervisorsif they had any

suggestions for work for the Applicant elsewherein CPC.

[14] The August 18" report was the last FAF that CPC saysit received.

[15] However, there were additional FAFs. The record includes a FAF dated September 8, 2004
from Dr. Sodhi. It described a repetitive strain injury to both wrists with tendonitis, recommended
no lifting, limited bending and twisting of both wrists and limited repetitive gripping with thumb

and index finger.

[16] On September 22, 2004, Dr. Sodhi prepared afurther FAF which proscribed repetitive
gripping with the thumb and index fingers of both hands and bending and twisting of the wrists. It

did however dlow lifting of 0.5 kg.

[17] CPCinitially denied receiving this FAF but counsel conceded that it may, in fact, have been
recelved because the offer of November 1, 2004 described below in paragraph 23 below specificaly

referred to lifting 0.5 kg and thisis the only FAF on the record which permitted such lifting.

[18] By letter to the Applicant dated September 23, 2004, CPC said that it had a position available
which could be modified to meet her current limitations. The letter read:

Thisisafollow up letter regarding your outstanding FAF. The FAF
was given to you with instructions to have it completed by your
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family physician and returned within 48 hours. As of September 23,
2004 the second FAF has not been received by the corporation.

Please take the necessary actions to make sure that the FAF formis
completed and returned to us by Wednesday September 29, 2004 and
we will provide you with the appropriate accommodations to suit
your restrictions.

Asyou are aware Canada Post Corporation has modify [sic] duty
program available. Ms. Sproule, you are expected to report for duty
on your next scheduled day, Friday October 1%, 2004 at 7 pm.

Please find a copy of your rotation pattern enclosed.
(Group B/International)

A meeting will be scheduled at this time with Tania Eaglesham our
Employee Reintegration Coordinator. Y ou may contact your Union
Representative, Donna Smith at (416) 462-5009.

| look forward to your attendance and participation.

[19] The Applicant did not report for work on October 1 and so on October 7, 2004 she was sent a
second letter in which she was again advised that CPC could accommodate her with modified duties
within her medical restrictions. CPC asked her to explain her continued absence or report on her
next scheduled date and told her that failure to report could lead to disciplinary action including

termination. However, she did not report and sent no medical update.

[20] On October 15, CPC sent asimilar letter. She was asked to report on October 21 for modified

duties or explain her absence and she did neither.

[21] On November 1%, CPC again wrote the Applicant enclosing a copy of awork plan and for the

fourth time offered her temporary modified employment which involved reduced hours and sorting
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with a scissor grip. Her thumb and index finger were not to be used and her lifting was limited to no
more than 0.5 kg. Limits to bending and repetitive movements of both her wrists were incorporated
in the work plan. Thisjob description met the requirementsin the FAF of September 22, 2004. The
Applicant was asked to report on November 8" and failed to do so and did not provide a medical

update.

[22] On November 15", the Applicant was asked, by |etter, to respond on November 17 and again

warned about termination. She did not appear for work and did not send amedica report.

[23] On November 17, 2004, the Applicant responded. She sent a note to CPC which said that her
injuries prevented her from accepting the modified position and that she would not be coming to

work. She asked CPC to contact a new doctor (Dr. Ballard) and asked CPC to send her aFAF. No
doctor’ s report was submitted to substantiate her opinion that she could not sort with a scissor grip

and lift 0.5 kg.

[24] Therecord includes a FAF from Dr. Sodhi dated November 24, 2004 which eliminated lifting
0.5 kg and returned to arecommendation against any lifting. However, CPC did not receive this

form.

[25] Aswaell, on November 24, 2004, CPC sent the Applicant arequest for additional medical

reports which were to be returned to it by December 8". However, the Applicant saysthat this
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request was not received and that may be so because, unlike CPC’ s other correspondence, it was not

sent to the Applicant’ s home address.

[26] A letter from CPC to the Applicant of January 12, 2005 shows that she was to have reported
for work on January 11 and did not appear or provide an explanation. She was again warned about a

possible termination and was asked to report on January 16, 2005.

[27] On January 16, she failed to report for work and did not provide a doctor’ s report explaining

her continued absence.

[28] On January 17, 2005, CPC wrote the Applicant in the following terms:

Thisisafollow up to the letter sent to you on January 12, 2005,
advising you to report for your next regular scheduled duty or to
provide a credible and reasonable explanation for your unauthorized
absence. Y ou were also advised that upon your return modified
duties would be available to you.

Y ou were also warned that afailure to contact the undersigned as
instructed or failure to report for work as scheduled will leave the
Corporation with no aternative but to conclude that you have no
intentions of complying and may result in discipline up to and
including discharge from Canada Post Corporation.

Asaresult of your non-compliance to our request to date, your
actions lead the corporation to believe that you have no intention to
continue employment with Canada Post Corporation, and your
continuing absenceis considered as unauthorized and without pay.

Failure to report by the start of your next regular scheduled shift on
January 22, 2005 or provide a credible and reasonable explanation
for your unauthorized absence will result in discipline up to and
including discharge from Canada Post Corporation.
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A copy of thisletter will be put on your persona file and your union
will be contacted concerning your employment status.

[29] On January 18, 2005, the Applicant faxed CPC about her failure to return to work. She said:

My injury is still affecting me the same way it was before. | promise
you | will return to work whenever my doctor saysit will be possible
for me to do so.

[30] No medical report was provided. Aswell, on January 18, 2005, the WSIB denied her claim for
loss of earning because it concluded that she had not returned to work in spite of numerous offers of

modified work.

[31] On January 20, 2005, CPC wrote the Applicant to say that it had her note of January 18 and
had a so learned that on January 18, 2005 the WSIB had denied her claim (the First WSIB

Decision). The letter then stated:

In this note you indicate that you are still affected by your injury and
that you will return to work when allowed to do so by your doctor. |
have to inform you that this does not meet your obligations under the
collective agreement to provide amedical certificate for any absence
that islonger than 5 days. | also note that to date, you have not
provided such documentation in support of your absence.

Y ou are therefore advised that you are required to report for your
regular shift on Saturday January 22, 2005 at 8 am. or to provide a
medical certificate, acceptable to the Corporation, in support of your
absenceto date.

If you fail to comply with these instructions, your conduct will be
considered as insubordination and your absence will be deemed to be
unauthorized. In addition, the Corporation may take disciplinary
action, up to and including discharge, against you for insubordination
and unauthorized.
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[32] The Applicant did not send in medical reports or appear for work on January 22, 2005.

[33] Instead on January 28, 2005, the Applicant faxed CPC and her note read as follows:
Have you not received the faxes | have sent you?!

| told you, my condition has not changed! The job (modified) your
colleagues have asked meto do is not suitable for my restrictions!

| will come back to work whenever my doctor saysit is possible for
me to do so!!

Y ou do not have to send me the same letters every week!

If I was able to work right now | would be working!!!

[34] The Applicant did not report on January 22 or send in a doctor’ sreport. By letter from CPC
dated January 25, 2005 she wasinstructed to provide medical documentation in support of her
absence or report for work on January 29, 2005. She was advised that she would be discharged if

shefailed to follow the instructions. She did not comply.

[35] On February 8, 2005, the Applicant was discharged from her employment for failure to report

for work and failure to provide medical documentation in support of her absence from work.

THE PROCESSBEFORE THE COMMISSION

[36] The Applicant filed her Complaint on December 15, 2005 alleging discrimination because she

had been fired due to her disability.
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[37] CPC filed awritten response to the Complaint and provided copies of twelve lettersit had
written to the Applicant asking her to provide medical reports supporting her absence from work.
CPC aso provided the Commission with the WSIB’ s First Decision. The Applicant provided a
written reply and seven supporting documents as well as an affidavit sworn by her mother which

described the extent of her disability.

[38] Inaddition to receiving these written materias, the Commission held two teleconferences with

the Applicant’ s representative and two with CPC’ s representative.

The Preliminary Report

[39] On August 8, 2006, the Commission’s Assessor (the Assessor) issued a Preliminary
Assessment Report (the Preliminary Report). The following statements describing the process
appeared on the first page.

The purpose of thisreport isto assist the investigator in developing
the investigation report for the Commission members. Thefinal
investigation report will assist the Commission membersto
determine whether:

a) aconciliator should be appointed to attempt to
resolve the complaint and/or;
b) further inquiry by atribunal iswarranted or;
) the complaint should be dismissed.
[my emphasig|
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[40] Thisreport clearly suggested that afinal report would be forthcoming and would be the

document given to the Commission.

[41] The Preliminary Report concluded that the Applicant failed to provide adoctor’s note
indicating that the modified duties she was offered were unsuitable and that she was discharged, not
because of her disabilities but for just cause because she had abandoned her duties. In hisanalyss,
the Assessor noted that the WSIB had rejected the Applicant’ s disability claim on January 18, 2005

on the basis that there was a modified job available which accommodated her restrictions.

The Responses to the Preliminary Report

[42] Inaletter dated August 10, 2006, the Applicant was given an opportunity to respond to the
Preliminary Report but wastold, for the first time, that the Commission would only consider a

response of ten pages (the Limit). The letter said:

If you would like to submit comments on the report, you can do so
by writing to me at the address below....Pages over the 10 page limit
will not be placed before the Commission...

[43] Notwithstanding the Limit, the Applicant sent in a detailed five page letter dated August 24,
2006 (the First Response L etter) with fifty-eight pages of attachments (the Attachments). The First
Response L etter was forwarded to the Commission but the Attachments were withheld because of

the Limit.
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[44] The First Response Letter reviewed the facts and pointed out that the Applicant was studying
in Australia as adisabled student with a voice-activated computer and that, on her return to Canada
in July 2006, she had seen Dr. Tick who was a specidist in repetitive strain injuries. However,

Dr. Tick’ sreport was not included in the Attachments.

[45] CPC sent the Commission a one-page response dated August 28, 2006 in which it agreed with

the Preliminary Report.

[46] Inasecond letter of response dated September 26, 2006 (the Second Response L etter), the
Applicant advised the Commission that the WSIB decision referred to in the Preliminary Report had
been reversed on appeal. The letter quoted materia passages from the appeal decision. In particular
the Commission was advised that the WSIB'’ s Appea s Resol ution Officer concluded that:

Thejob that was subsequently offered to her was very repetitive with
grabbing and it would be against her restrictions.

The Canada Post made countless offersto her but all for the same
job. I am not persuaded by the employer’ s submissions they did
everything possible to accommodate her.

[47] The Second Response Letter also enclosed aletter from Dr. Tick of July 26, 2006. It
confirmed, based on Dr. Tick’sreview of the Applicant’s FAFs from the summer and fall of 2004,
that the Applicant could not have sorted using a scissor grip. The Second Response L etter and Dr.

Tick’s letter were placed before the Commission.
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THE ISSUES

[48] The Applicant says.

1 That the Limit imposed in the Commission’s letter of August 10, 2006 was unlawful and
that its application in the circumstances of this case was unfair.

2. That the Assessor who prepared the Preliminary Report was biased.

3. That the Commission should have had the entire WSIB appeal decision before it and not
just the excerpts provided in the Applicant’ s Second Response L etter.

4. That the Assessor was obliged to prepare afina report which indicated that the WSIB
decision has been reversed on appeal and which corrected the errors the Applicant had

identified in the Preliminary Report.

STANDARD OF REVIEW

[49] Inmy view, theseissues all raise questions of procedural fairness on which no deferenceis

owed. See: Canadian Union of Public Employees (C.U.P.E.) v. Ontario (Minister of Labour),

[2003] 1 S.C.R. 539 at paragraph 100.
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DISCUSSION & CONCLUSIONS

Issuel The Limit

[50] The Commission acknowledges that the Limit on responsesto Preliminary Reportsis not
authorized by statute or regulation but saysthat it isthe master of its own procedure and is therefore
entitled to impose the Limit. It also acknowledges that, in this case, the Limit meant that the

Attachments were not placed before the Commission.

[51] Aninitia difficulty isthat the First Response Letter with Attachmentsis not included in the
Applicant’s Application Record. Some of the Attachments may appear asindividua exhibitsto the
Applicant’ s affidavit. However, since the descriptions of the Attachmentsin the First Response

Letter are often genera and undated, it is hard to be certain whether they are in the record.

[52] The First Response Letter does appear in the Respondent’ s Record but it does not include the

Attachments.

[53] A second difficulty isthat the Applicant did not alege that she had been prejudiced by the fact
that the Commission did not see the Attachments. In my view, it was incumbent on the Applicant to
demonstrate the relevance of the Attachments and the prejudice caused by the fact that they were
not placed before the Commission. No submissions were made to indicate that the Attachments

included any crucia evidence.
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[54] Accordingly, on the record before me, | am unable to conclude that the imposition of the Limit

denied the Applicant the opportunity to make afull response to the Preliminary Report.

[55] Inreaching thisconclusion, | am mindful of Justice Yves de Montigny’ sdecision in Nikai v.
Canada (Attorney General), 2006 FC 1104, 297 F.T.R. 262. In that case, the Applicant alleged,
among other things, that he had been unfairly treated because his response to the investigator’s
report was limited to ten pages. Justice de Montigny concluded that since no prejudice had been

shown, the imposition of the Limit did not amount to adenia of procedural fairness.

|ssue 2 Bias

[56] The question to be addressed when considering an alegation of biasiswell settled: “...what
would an informed person, viewing the matter realistically and practically —and having thought the
matter through — conclude...” .This standard was formulated by de Grandpré J. in Committee for
Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369 at 394 and was cited with

approval in Valente v. Queen, [1985] 2 S.C.R. 673.

[57] The Applicant saysthat the Preliminary Report was biased becauseit:
» described her condition in paragraph 1 as tendonitisin both forearms without
mentioning repetitive strain injuries. This says the Applicant minimized the harm

she suffered;
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* mentioned in paragraph 4 that she was studying in Australia at the time of the
investigation without adding that she was being accommodated as a disabled student
and that she left Canada only after she was terminated by CPC;

* mentioned at the end of paragraph 10 that she refused to come to work without

adding that she feared further injury.

[58] With regard to the first submission, tendonitis was an accurate description of the ongoing
condition the Applicant suffered. Tendonitiswas referred to in the FAF of September 8, 2004 and in
Dr. Tick’s Letter of July 26, 2006. Having mentioned tendonitis, there was no need to describe the
cause of the condition aswell. Applying the test described above, it ismy view that failure to say
that arepetitive strain injury caused the tendonitis does not disclose actua bias or areasonable

apprehension of bias.

[59] Regarding the second submission, the Assessor was correct when he said that the Applicant
studied in Australia. In my view, it was reasonable to include this fact to explain the absence of a
persona interview. The fact that she was studying as a disabled student was not relevant to the
investigator’ s mandate to determine whether she had been terminated because of her disability. The

Assessor’ sfallure to mention an irrelevant fact cannot suggest bias.

[60] Lastly, the Assessor’s mention of her refusal to come to work was part of his description of
CPC'’ s position and as such was entirely accurate. He had earlier noted in paragraph 8 of the

Preliminary Report that this was a disputed fact and that the Applicant had denied abandoning her
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post. In this context, the Assessor’ s remarks did not disclose bias. Aswell, the Assessor’ sfailureto
mention the fact that the Applicant feared further harm if she returned to work did not disclose bias.
Her views were not material, it was her doctor’ s views that would have been relevant but they were

not available to CPC prior to her termination.

Issue 3 The WSIB Appeal Decision

[61] In paragraph 16 of his Preliminary Report, the Assessor noted that the WSIB had rejected the
Applicant’s claim on the basis that there was a modified job available to the Applicant at CPC

which accommodated her medical restrictions.

[62] The Assessor treated theinitial WSIB decision as an important component of hisanalysis. In
paragraph 9 of his Preliminary Report he commented on an employer’ s duty to accommodate. He
said:

...Itisaso recognized that an employee has a corresponding
obligation to cooperate with &l reasonable attempts at
accommodation. In view of the WSIB assessment of the
complainant’ s Situation, and the complainant’ s failure to work with
the employer to achieve a suitable accommodation (or provide the
employer with evidence that she was incapable of any modified
duties whatsoever) it is not in the public interest to pursue this
complaint further.

[63] However, the Applicant’s Second Response L etter advised the Commission that the initial
WSIB decision had been reversed on appeal and included excerpts from the decision showing that

the WSIB found that CPC had not accommodated the Applicant’ s disability by offering her ajob
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within her restrictions. In my view, this materia was sufficient to put the Commission on notice that

it could not rely on Assessor’s comments in the Preliminary Report about the first WSIB decision.

Issue 4 No Final Report

[64] The Applicant submitsthat the Preliminary Report promised afinal investigation report and
that the Commission acted unfairly because the Assessor failed to prepare afinal report which
incorporated the information included in the First and Second Response L etters. Instead, the
Assessor smply forwarded to the Commission the Preliminary Report with the First Response

Letter (without the Attachments) and the Second Response L etter with its enclosure.

[65] Inmy view, apreliminary report should not state that afinal report will be prepared if that is
not the Commission’s practice. However, the focus must be on the information the Commission had
before it and not on the form in which it was provided. What is critical is that the Commission
recelved the Applicant’s comments and corrections related to the Preliminary Report in the First and
Second Response Letters. In these circumstances, the duty of fairness was met without the

preparation of afinal report.
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JUDGMENT

UPON reviewing the material filed and hearing the submissions of counsel for both parties

in Toronto on Tuesday, September 11, 2006.

THISCOURT ORDERSAND ADJUDGES that, for the reasons given above, this application

for judicial review is hereby dismissed without costs.

“Sandra J. Simpson”
Judge
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