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[1] Mr. Jaballah isthe subject of a security certificate under the Immigration and Refugee
Protection Act, S.C. 2001, c. 27 (IRPA). On April 12, 2007, he was released from detention on
conditions that equate to house arrest. In accordance with the directive of the Supreme Court of
Canadain Charkaoui v. Canada (Citizenship and Immigration), [2007] 1 S.C.R. 350 (Charkaoui),
the conditions of release must be regularly reviewed. Mr. Jaballah’s conditions of release were
reviewed on October 22, 23, 24, 25, November 26, 27, 28, 29 and December 4 of 2007. The
hearing was public. Thesereasons detail the changes to be made to the existing conditions. The

amended conditions of release will be attached to my order as Schedule “A”.
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Background

[2] Mr. Jaballah’ s case has entailed many hearings and proceedings that are well-documented in
various decisions of the Federal Court and the Federal Court of Appeal. The factua background is
extensvely reviewed in Mr. Justice MacKay’ s decision, Re. Jaballah (2006), 58 Imm. L.R. (3d)
267 (F.C.) (Re. Jaballah) and need not be repeated. A chronological history isdepicted in
Appendix “A” to Justice MacKay’ sreasons. That document was updated to reflect subsequent
events and was attached to my reasons in Jaballah v. Canada (Minister of Public Safety and
Emergency Preparedness) (2007), 296 F.T.R. 1 (Jaballah), a decision related to another of Mr.

Jaballah' s detention reviews.

[3] In Jaballah, Mr. Jaballah conceded that he is a danger to national security. However, as
indicated at paragraph 38 of my reasons, | would have arrived at that conclusion in any event.
Because Mr. Jaballah isadanger to national security, within the meaning of the IRPA, he must be
detained unless the degree of danger that he poses can be neutralized by the imposition of
appropriate terms and conditions. Although cognizant of the fact that stringent rel ease conditions
serioudy limit individual liberty, in Jaballah | determined that restrictive conditions were required
to neutralize the degree of danger. The imposition of onerous conditions was due, in part, to the
supervisory deficiency that existed with respect to one of the primary supervising sureties (Mr.
Jabdlah’ swife, Ms. Al-Mashtouli). With the co-operation and assistance of counsel for al parties,
conditions of release were drafted. Those conditions were attached to my order dated April 12,

2007, as Schedule “A”. There were problems with some of the conditions.
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[4] Prior to Mr. Jaballah’ s release, difficulties were encountered regarding satisfaction of
condition 3 (video surveillance). After hearing the submissions of counsel and, on the consent of all
counsdl, | concluded that Mr. Jaballah’ s rel ease should not be further postponed. | alowed his
release and ordered that, pending resolution of condition 3, Mr. Jaballah wasto remain insde his
residence or on the immediate property (in the front or back yard of the residence) except with the
prior approval of the Canada Border Services Agency (CBSA), or in the event of medical
emergency (in which case CBSA wasto be notified in accordance with paragraphs 8(iii) or (iv) of

the ordey).

[5] The matter was not resolved as expeditioudy as anticipated. On May 31, 2007, Mr. Jaballah
requested that condition 3 be deleted from Schedule “ A” while the Ministers requested that visitors,
other than visitors for the children, be prohibited. | denied both requests and concluded that, in the
absence of evidence indicating abuse, the temporary compensatory measures implemented by
CBSA regarding visitors could continue on an interim basis. Additionally, | permitted Mr. Jaballah

to be absent from his residence in accordance with condition 8.

[6] On September 26, 2007, upon being informed and satisfied that CBSA had approved a
proposed change of residence for Mr. Jaballah and his family, | approved Mr. Jaballah’ s request for
achange of residence on condition that there were no occupants, other than the Jaballah family, in
theresidence. At thetime, | indicated to counsdl that if suitable tenants for the basement apartment
were located and CBSA-approved, | would consider arequest that tenants be permitted at a future
time. | additionally ordered that CBSA have discretion, where it considers it appropriate to do so, to

extend Mr. Jaballah’s curfew time beyond 9:00 p.m.
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[7] On this detention review, both sides seek variationsin the conditions. Additionaly, it has
become apparent that, in spite of the best efforts of counseal for the parties and the Court, the

wording in some of the conditionsis ambiguous and requires clarification.

[8] Before turning to the matter at hand, a consideration of the basic premises upon which |

intend to proceed isin order.

Basic Premises

[9] It is common ground that the governing authority is the Supreme Court’ s Charkaoui
decision. There, aunanimous Court concluded that persons, such as Mr. Jaballah, must have
meaningful opportunities to challenge their continued detention or the conditions of their release. A
meaningful process of ongoing review is one that takesinto account the context and circumstances
of theindividual case (paragraph 107). The review process must also take into account the
existence of aternativesto the conditions. The conditions of release must not be a disproportionate
response to the nature of the threat (paragraphs 116 and 117). Reviewing courts must adhere to
these guidelines when reviewing detentions or conditions of release (paragraph 123). At the
hearing, counsel for the parties aptly described the exercise of tailoring the conditions to the

individual case as one of proportionality. | agree.

[10]  There has been no retraction of Mr. Jaballah’s concession that he is a danger to national
security. Nor has there been any suggestion that | erred in concluding that heis such adanger. No

one has proposed that Mr. Jaballah’ s release should be unaccompanied by conditions. My task, in
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reviewing Mr. Jaballah’s conditions of release, isto consider Mr. Jaballah’ s unique circumstances
and to adhere to the noted Charkaoui guidelines. Reliance on what has been ordered in other

reviews for other personsyieldslittle guidance. Mr. Jaballah’s case turns on its own distinct facts.

The Conditions Generdly

[11] Mr. Jabalah'srelease was contingent upon 24 conditions. Most of the conditions are not in
issue and some of the proposed changes are not contested. At the time of this review, the Court and
counsel for al parties, together, scrutinized the existing conditions for potential ambiguities. Words
and phrases that have been, or could be, open to more than one interpretation were re-drafted in an
effort to aleviate any possibility of confusion. The re-drafting has been incorporated in Schedule
“A” of my order and | will say no more about it. The uncontested variations that | have approved
are discussed in these reasons. They too are incorporated in Schedule “A”. The contested requests
are a'so addressed in these reasons. Where changes to the conditions have been determined to be

appropriate, they are reflected in Schedule“A”.

The Uncontested Variations

The Dedicated Line

[12] Condition 2 of my order dated April 12, 2007 requires Mr. Jaballah to arrange, at his
expense, for theinstallation, in his residence, of a separate dedicated land-based telephone line
meeting the CBSA'’ s requirements to allow effective electronic monitoring. The Ministers ask that

CBSA beresponsible for the instalation of the dedicated line.
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[13] Thisrequest arises as aresult of the disconnection of the dedicated line on August 10, 2007.
Having heard the evidence of Mr. Jaballah, Ahmad Jaballah and Mr. Terrence Pearce of CBSA, |
find that the only reasonable explanation for the disconnection isthat Bell Canada made an error in
entering the work order into its database. | do not find that there was any effort on Mr. Jabalah's
part to defeat the electronic monitoring system. Mr. Jaballah inssted that he requested a
disconnection (at the former residence) and a re-connection (at the new residence) for August 30"
Such request was consi stent with a second request for the disconnection and re-connection of the

residence land-based telephone line.

[14] However, the error rendered the e ectronic monitoring system inoperative. Because of
privacy considerations, CBSA encountered difficulty in its efforts to remedy the situation.
Moreover, the proposed move that precipitated Mr. Jaballah' s request was not approved by the
Court until September 26™. Counsel agree, and | concur, that it is desirable to eiminate the barriers
that preclude direct communication between CBSA and Bell Canada regarding the dedicated line.
This can be accomplished by vesting responsibility for the installation of the dedicated line with

CBSA. The condition will be amended accordingly.

Change of Residence

[15] The present order restricts Mr. Jaballah from changing his residence without prior approval
of the Court. The Minister seeks an amendment requiring 60 clear days notice to CBSA of any
proposed change of address. Mr. Jaballah consents to the amendment and | view it as a prudent

one. Therewas confusion and delay in effecting the Jaballah family’ s move from its former
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residenceto its current resdence. This could easily have been averted with sufficient notice. The

condition will be so amended.

Outings

[16] Theissue of Mr. Jaballah's outings will be discussed in more detail later in these reasons.
At thispoint, | will address only the non-contentious features. The first isthe notice requirement in
relation to Mr. Jaballah’' s absence from the residence. Generally, the conditions permit Mr.
Jaballah, with the prior approval of CBSA, to leave his residence three times per week (with
provision for a specified number of extended outings). Requestsfor CBSA approval of outings are
to be made on aweekly basis with not less than 72 hours notice. The Ministers ask that the notice
requirement be amended to provide for 72 business hours notice. Mr. Jaballah, after hearing Mr.
Pearce’ s evidence with respect to the operational requirements and functions of CBSA, agreed to
the Ministers' request. | do not seethe Court’ s role as an operational one. Given the agreement of
the parties, | am content to grant the requested amendment which | regard as a matter of fine-tuning

rather than fundamental change.

[17]  Mr. Jabalah currently attends a mosgue on Friday evenings for prayers. At present, his
attendance is regarded as one of histhree permissible weekly outings. Mr. Jaballah asks that the
Friday attendance at prayers be permitted, but not be regarded as an outing. The evidence indicates
that Mr. Dawud accompanies Mr. Jaballah each Friday and the arrangement has worked well. The
Ministers accede to Mr. Jaballah’ srequest and | do not have any difficulty with it. Mr. Jaballah’s

attendance at mosque each Friday evening will not be counted as an outing.
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[18] Inasimilar vein, Mr. Jaballah asksthat CBSA be “permitted to reasonably exerciseits
discretion to accommodate requests for Mr. Jaballah to attend significant religious observances’
such as Ramadan and Eid. Theissue of Ramadan was raised earlier and | granted CBSA the
discretion to extend Mr. Jaballah’s curfew beyond 9:00 p.m. Thereis no evidence regarding the Eid
celebrations. The Ministers noted that there have been Eid cel ebrations conducted at the Rogers
Centrein Toronto and that CBSA could not reasonably be expected to approve attendance at the
Rogers Centre because of operational difficulties. | agree. However, there was no suggestion that
all Eid observances take place at the Rogers Centre. | am prepared to vest CBSA with the requested

discretion, trusting that it will be exercised responsibly.

[19] Mr. Jaballah aso requests that CBSA be granted permission to deal with unanticipated daily
matters. The specific examples provided were: “1f fuse blows for stove and have to pick one up, or
if need to pick up milk on way home from an outing”. Notably, there was no evidence that the
Jaballah family had encountered any such situations. In the absence of any evidence, | question
whether the request islegitimate or illusory. However, the Ministers have not taken exception to it.
In the absence of any objection, | am prepared to provide CBSA with the requested permission with
the caution that CBSA should not be inundated with requests regarding unanticipated matters that

heretofore have not arisen. It will be for CBSA to assess the merit of any such request.

[20] The noted variations with respect to attendance at Friday mosque, attendance at significant
religious observances, and unanticipated daily events necessitate an addition to the existing

conditions. The insertion appears as condition 8 (vi).
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[21] | regard the matter of outing routes as adead issue. Consequently, it need not be

addressed.

Happenstance Encounters

[22] Mr. Jaballah requests clarification with respect to meeting people outside of the home. His
request isworded asfollows: “the order permits visits with *any person approved by the CBSA’ —
believe that persons approved to visit the home should be considered as approved when outside of
the home, eg. If run into someone in the grocery store, or in apark who is approved, CBSA takes

the position that Jaballah cannot talk with the person”.

[23] Therewasno evidence called in relation to this request for clarification. The single,
remotely-connected evidential reference was that of Mr. Pearce when he described a Jaballah family
outing inthe park. During the outing, a CBSA officer unobtrusively approached Mr. Jaballah and
inquired about the identity of ayoung man (unknown to the officer) whom Mr. Jaballah had

embraced.

[24] | have reviewed the existing conditions several timesover. | am unable to locate the alleged
prohibition. Thereisaproviso that Mr. Jaballah not have contact with any person when heis
delivering his children to school or picking them up from school. It ismy understanding that Mr.
Jaballah would not be on foot when heis engaged in thisventure. Therefore, | have difficulty

conceptuaizing how the issue could arisein that circumstance.
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[25] Thereare severa enumerated exceptions to the prohibition against Mr. Jaballah meeting any
person by prior arrangement as mandated in condition 10. | do not understand Mr. Jaballah’s
counsel to be seeking any variation of this condition (other than one specific, contingent request that
will be referred to later under the miscellaneous heading). Because | encountered difficulty in
understanding the basis of this request, | pressed counsel for greater clarity. What | take from their

explanations follows.

[26] If Mr. Jaballah ison an outing (in the park, for example) and he encounters * happenstance”
an individua who is a CBSA-approved visitor to the Jaballah home, it isunfair to prohibit Mr.
Jaballah from speaking with that individual. That is, he should not be restricted to a“greeting”; he
should be able to speak to the person. | can find nothing in the existing conditions that prohibits
such behaviour. The conditions prevent Mr. Jaballah from meeting, by prior arrangement, persons
other than those specified in the paragraph. The Ministers do not object to Mr. Jaballah passing the
time of day with a CBSA-approved visitor whom Mr. Jaballah encounters “ happenstance” while on

an outing. Consequently, no amendment is required in this regard.

Wireless Laptop

[27] Theterms of the April 13" order provide that “no computer with wirelessinternet capability
shall be brought into the residence’. At thetime of Mr. Jaballah’s previous detention review,
Ahmad Jaballah’ s |aptop computer did not have wireless capability. Therefore, only the condition
applicable to all computers with internet capability was relevant to his laptop. Ahmad testified that
two weeks before the commencement of this hearing, the screen of hislaptop died. As| understand

the evidence, Ahmad'’ s laptop is dead and is beyond redemption. That is, it cannot be repaired.



Page: 11

Ahmad claimed that he searched at Costco and Future Shop and was unable to locate a laptop
without wireless capability. He stated that “all the new computers that are being sold have built-in

wireless capability”.

[28] Ahmad’ sevidencein thisrespect waslargely corroborated by Mr. Jerry Lukac, the I T
specialist for the Greater Toronto Enforcement Centre (GTEC), called by the Ministers. Mr. Lukac
testified that it is very difficult to purchase a new laptop without wireless capability. | takeit, from
Mr. Lukac's evidence, that acquisition of alaptop without wireless capability would require

communication with, and aspecia order from, the manufacturer.

[29] Ahmad testified that he would disable the wireless capacity of hislaptop when it wasin the
Jaballah residence. Having heard Mr. Lukac, | am not persuaded that the matter is quite so smple.
Moreover, there are other difficulties regarding internet service in the Jaballah residence that will be

addressed |ater in these reasons.

[30] Having given considerable thought to Ahmad’ s request, | have determined that thereis
nothing in the existing conditions that prevents him from purchasing alaptop computer with

wireless capability. The prohibition relates to him bringing it into the Jaballah residence.

[31] The evidenceindisputably indicates that Ahmad spends agreat deal of histime at the
university. Heisat home with hisfather in the mornings while his mother is volunteering at the Um
Al Qura School. He leaves when his mother returns at noon or 1:00 p.m., except on Mondays when

he often stays at home until later in the afternoon to enable his mother to spend the day at school.
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[32] After heleavesfor the university, it is Ahmad's practice to remain there, usualy until
midnight or 1:00 am. He has an office on campus because of his position as vice-president of
student equity. His position requiresthat he bein his office at least 15 hours per week. Ahmad
stated that, if he is not needed urgently at home, he stays on campus to get his studying and hiswork

done. Hedid not say that he studied at home or that he required his laptop at home.

[33] Althoughitisnot impossible to fashion conditions that would enable Ahmad to bring his
laptop home, it isnot asimple task. The conditions would be intricate and complex. Thereisaso
the matter of the wireless router that would have to be addressed. The router is not aliveissueif
thereis no computer with wireless capability in the house. Given thetotality of the evidence (I will
have more to say about thiswhen | deal with some of the contentious requests), the difficulties that
have occurred in interpreting some of the existing conditions, and Mr. Lukac’ s evidence with
respect to disabling wireless capability, | conclude that there is a smple solution to the dilemma.
Moreover, it isthe solution that | favour. Ahmad Jaballah isfree to purchase alaptop with wireless
capability, but he must not bring it into the Jaballah residence. He may leave the laptop in his office

at the university or any location of his choice, other than the Jaballah residence.

[34] Theremaining requests require more elaboration. The Ministers take no exception to some
of Mr. Jaballah’s proposals. There are other requests (consented to initialy) that the Ministers
objected to during fina submissions. In fairnessto the Ministers, their position was, at least in part,
the result of developments that evolved as the hearing progressed. It isimportant to remember (as|

reminded counsel during the hearing) that the Ministers' consent is afactor that carries significant



Page: 13

weight. However, it isnot determinative. At the end of the day, it isthe Court’ s responsibility and

obligation to ensure that the conditions of release will neutralize the threat.

[35] Beforeturning to the remaining requests, | wish to briefly refer to the rapport between the

Jaballah family and CBSA.

CBSA and the Jaballah Family

[36] Therelationship between the Jaballah family and CBSA, by all accounts and with one
exception, has been a productive one. Mr. Pearce, the Acting Chief of the GTEC has been the
primary CBSA contact. Mr. Pearce reportsto hisimmediate supervisor, the GTEC Director, Mr.
Reg Williams. Someone is always available to respond to Mr. Jaballah’s concerns. Mr. Pearce
testified that in an average week, he would be on the telephone with Mr. Jaballah between 10 to 20
times. “It could be more, but never less’. CBSA isavailableto respond to Mr. Jaballah’s concerns

“2417.

[37] Mr. Jabalah and Ahmad Jaballah testified that they had encountered difficulty with only
one CBSA officer. That officer isno longer in contact with them. Both stated that they have a good
working relationship with Mr. Pearce. Ahmad characterized hisrelationship with “Mr. Terry” asa
strong one. Mr. Jaballah said that the CBSA enforcement officersare “nice” and he has*“no
problem with them”. It isevident that Mr. Pearce has been diligent in his efforts to be respectful of

the Jaballah family while monitoring the conditions imposed by the Court.
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The Contested | ssues

[38] Although there are subsidiary issues, | am satisfied that the outstanding issues can be
subsumed under six headings:

@ outings and Mr. Jaballah’ s request to teach;

(b) additional supervisors,

(© the fax machine;

(d) the internet;

(e visitors,

) video surveillance.

Outings and Mr. Jaballah’s Request to Teach

[39] These topics are joined because of the manner in which they were presented. Mr.
Jaballah requests that the number of his permissible outings be increased. He also asks that he be
permitted to teach Arabic and the Koran at Um Al Qura School, or aternatively, that he be
permitted to do administrative work at the school. In the further alternative, should his plan to
work at the school be unacceptable, he proposes to teach students in the basement apartment of
the Jaballah residence. If heis permitted to teach, he withdraws his request to increase the

number of his outings.

[40]  After serving three months as principal at Salaheddin Islamic School and teaching
privately from his home for six months, Mr. Jaballah founded Um Al Qura School in July of
2001. Shortly after the school opened, Mr. Jaballah was detained (August 14, 2001). The school

houses grades one to eight although it is primarily comprised of studentsin grades oneto six. Its
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origina enrolment was 178 students. Now, there are approximately 50 students. The school was
approved by the Ontario Ministry of Education. Classesin Arabic and the Koran are offered in
addition to the prescribed provincial curriculum. It isanon-profit operation. Teachers' salaries
(and presumably those of non-volunteer staff) are paid after expenses. The school is
administered by afour-person board of directors. One of the board’ s members has been absent

from the province for three years. Ms. Al-Mashtouli is a member of the board.

[41] The school staff consist of four teachers, one assistant teacher, and four volunteers.
Thereisaprincipal (Ms. Al-Mashtouli) and avice-principal. It isnot clear from the record
whether the principal and vice-principal are included in the teaching complement. Thereisalso

asecretary.

[42] According to Mr. Jaballah’s evidence, the only reason that he wants to teach (or to do
administrative work for the school) isto provide financial support to the family. Therentin his
former residence was $400 per month. The rent for the current residence is $1,200 plus hydro.
He anticipates a global amount of $1,500 per month. Additionally, he has assumed
responsibility for the $900 monthly rent for the basement apartment located in the Jaballah

home. He feels obliged to make the latter payment because the tenants (of the former owner)
were not approved by CBSA dueto criminal records. Mr. Jaballah testified that he would do any
kind of work for any number of hours provided that he could earn some money to support his

family.
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[43] Thefamily presently receives welfare benefits of $1,500 per month and three child
benefit payments of $250 for atotal monthly income of $2,250. Ahmad contributes $800
(sometimes $900) per month. Ms. Al Mashtouli’ s volunteer work at Um Al Qura School isin
exchange for free tuition for the two Jaballah children attending the school. It equatesto
approximately $5,000 per year. Mr. Jaballah claims that he can earn income of up to $800 per

month without incurring a reduction in his welfare benefits.

[44] The Ministers strenuously oppose Mr. Jaballah’s request. Mr. Pearce pointed to the
conditions that restrict contact with other persons and noted that there would be teachers, school
custodians and parents with whom Mr. Jaballah could come into contact. He testified asto the
necessity for CBSA to be constantly “running a site assessment” because of the school’ s location
in an industrial areawith large numbers of tractor trailersin the immediate vicinity. The GPS
system could be compromised because there must be a clear area within the school to pick up the
signal. Mr. Pearce did not know what the proximity would be between Mr. Jaballah and the
supervisor. The cell phones belonging to students, teachers and other staff would also be
problematic. In short, Mr. Pearce felt that CBSA would not be able to effectively monitor Mr.

Jaballah if he were permitted to teach (or do administrative work) at the school.

[45] Mr. Jaballah testified that the students’ parents would have to be informed of his
situation. He could communicate with them regarding their children by telephone (the rationale
being that CBSA has atap on his telephone line and could listen). He submitted that heis
permitted to deliver and pick up his children to and from the school and that CBSA has allowed

him to enter the school on some of hisoutings. Further, people are present when he goes to the
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mosque or to the shopping mall. Hisobligation isto not have contact with unauthorized people.

The same sort of obligation could be extended to his teaching or working at the school.

[46] The CBSA concerns are legitimate. It is evident from the restrictive nature of the
conditions as well as my reasonsin relation to Mr. Jaballah’ s previous detention review that, in
my view, neutralization of the risk requires strict monitoring of Mr. Jaballah and his activities.

The monitoring requirement is not disproportionate to the threat.

[47] Itisnot necessary for me to undertake a lengthy analysis of the various concerns raised
by the CBSA. The Court and counsel for all parties attended the school for a site inspection.

Mr. Jaballah’s counsel described the school as a “shoestring operation”, but rightly noted that the
characterization does not detract from the education that the children may be receiving.
Considering Mr. Pearce’ s apprehension regarding the GPS monitoring system (and having heard
the evidence of the difficulties that can be encountered with it), combined with a viewing of the

facility, | am nearly certain that the GPS system would fail to function.

[48] Whilethere have been difficulties with the GPS system during outings, CBSA has been
able to compensate for those difficulties through physical surveillance. There is an enormous
difference between physical surveillance during a specified number of pre-determined weekly
outings and physical surveillance on adaily basis at a school where the overwhelming majority

of the students are children of tender years.
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[49] Moreimportantly, Mr. Jaballah would be supervised primarily by Ms. Al-Mashtouli
during histime in the school. Ahmad stated that if his mother were to fall ill, he would be happy
to stand in her stead for that day. | need not reiterate the significant credibility issues that arose
with respect to Ms. Al Mashtouli (Jaballah at paragraphs 61-65). Nothing has alleviated those
concerns. Ms. Al Mashtouli chose not to testify at this hearing. Notably, when sheis
supervising Mr. Jaballah at home, the base unit functions in conjunction with the ankle bracel et.
Thus, there is capacity for CBSA to monitor Mr. Jaballah. The GPS tracking unit is an
altogether different matter. Without a proper signal, the system does not function and the

monitoring fallsto Ms. Al-Mashtouli. This scenario is simply not acceptable.

[50] | placelittle stock in Ms. Fauzia Abdullah’s evidence that there would be no problem
with Mr. Jaballah teaching at the school. Ms. Abdullawas certainly well-intentioned. However,
it isobvious that she viewed Mr. Jaballah’ s proposed return as a mechanism to increase the
student population for she believed that people would send their children there if he returned.
She had not consulted with or spoken to anyone other than one member of the board of directors

(in passing, on the morning of her appearance in court).

[51] | rgect Mr. Jaballah’s evidence that Hashem Siwalen could act as supervisor while
supply teaching. Mr. Jaballah testified that the school used Mr. Siwalen “sometimesit is for one
month, sometimesit isfor one week”. Mr. Siwalen’s evidence was that he has no qualifications

to supply teach, he helps as a volunteer and does so rarely, maybe once or twice ayear.
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[52] Insummary, | am not prepared to alter the conditions to enable Mr. Jaballah to teach or to
do administrative work at Um Al Qura School. | take no exception to Mr. Jaballah undertaking
the administrative tasks he described (scheduling, timetables) at home. It seemsto me that
remuneration should be commensurate with the quantity and quality of the work product. If Mr.
Jaballah completes administrative work from home, he should be compensated. He claimed that
he had never asked to be paid for work he did at home. In view of his current financial

circumstances, he should consider it.

[53] Mr. Jaballah’s proposal for teaching at home isto instruct studentsin the basement
apartment. Many of the same concerns arise particularly with respect to contact with
unauthorized persons and cell phones. Moreover, it isnot at al clear to me what Mr. Jaballah
actualy intendsto do. He stated (when questioned) that his students would range from 14-16

years of age. Persons over the age of 15 require CBSA approval to “visit” the Jaballah home.

[54] Originally, he claimed that his plan was to teach approximately 20 students. When Mr.
Pearce raised concerns regarding potential inspections by the fire marshal and other municipal
authorities as well as issues surrounding adherence to regulations and codes for operating a
business, the proposal was changed in mid-stream. The plan was converted to “tutoring” two or
three students. Mr. Jaballah suggested that he would place “flyers’ in various mosgues. He had
no ideaif anyone would respond. If the proposal isto tutor two or three students, query why in

the basement apartment?
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[55] | should mention that following the site inspection of the school, the Court and counsel
attended at the Jaballah residence. It was obvious that Mr. Jaballah has been working
industriously to improve the basement apartment. However, his evidence asto its utilization was
totally inconsistent. Mr. Jaballah proposed tenants, he proposed teaching, he proposed that his
sons Ahmad and Munzir live in the basement and he proposed that Ahmad and his future wife
(intime) livein the basement. He expressed a desire that his family occupy the residential

structure without any outsider.

[56] Yet, concurrent with Mr. Jaballah’s expression of these various options, a prospective
tenant was found and the individual’ s name was submitted to CBSA for approval. The Court
was so advised on Tuesday, November 29™. | questioned the impact that a tenant would have on
Mr. Jaballah’ s alternative request to teach in the basement. His counsel stated:

In part, there was desire as a teacher to be able to teach, but there

was al so the economic factor aswell. If the basement was going to

be standing empty for atime, the suggestion was that he could use

that as an area to teach and thus be able to generate some income.

If there is atenant there, the need for income will be lessened
because there will be money coming into the family.

[57] TheMinisters' counsel was quick to advise that if the prospective tenant did not have a
criminal record and passed the security checks, counsel would recommend, subject to Court
approval, that the Jaballah family be permitted to have the tenant living there. In counsel’s view,

a prospective tenant should be seriously considered and preferred (for income purposes).
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[58] Fivedayslater, the Court was informed that “there are now no longer prospective tenants
at the moment. That makes the family’ s financial circumstances more pressing”. The stated

reason was that CBSA approval had not materialized in atimely way.

[59] It strikes me as anomalous that upon Mr. Jaballah learning that the income derived from
the prospective tenant might be regarded as sufficient to fulfill his stated purpose for working,

the tenant prospect evaporated almost immediately.

[60] At thispointintime, the conditions of release have been in effect for approximately eight
months. The changes required to accommodate Mr. Jaballah’s proposal to teach are
fundamental. Although Mr. Jaballah’s counsel presents the request coherently, the evidencein
support isthin. Itismy view that stringent monitoring of Mr. Jaballah and his movementsis
essential to neutralize the threat that he poses to national security. | am not persuaded that the
conditions should be altered to accommodate his request to teach because | find that his actions
could not be effectively monitored. It remains open to Mr. Jaballah to supplement his income by
performing administrative tasks for the school from his home. It also remains open to him to

proffer prospective basement tenants for CBSA and Court approval.

[61] Having rejected Mr. Jaballah’s request to teach, | must examine the issue of increased
outings. The conditions presently permit Mr. Jaballah to have four-hour outings three times per
week between the hours of 8:00 am. and 9:00 p.m. CBSA has discretion to consider special
requests for family outings and to allow one of the weekly outings to extend beyond four hours

aswell asto extend outings beyond 9:00 p.m. There are a maximum of three extended outings
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per month. It should be noted that when Mr. Jaballah takes his children to school on Tuesdays,
Wednesdays and Thursdays, neither the deliveries nor the pick-ups are counted as outings.
Similarly, appointments with doctors or lawyers are not counted as outings, regardless of

numbers.

[62] | have previously determined that Mr. Jaballah’ s attendance at mosque on Friday
evenings should not be counted as an outing. As noted, nearly eight months have passed since
Mr. Jaballah’srelease. Mr. Pearce testified that the outings have gone well and without incident.
He also testified that CBSA would accede to whatever number of outings the Court considered to

be appropriate.

[63] | am prepared, in view of the evidence, to increase the number of outings per week from
three to five and the number of hours from four to five. Given the frequency of Mr. Jaballah’'s
absences from his residence (including those not counted as outings), further changes are not

warranted at this time.

Supervisors

[64] Mr. Jaballah seeksto have three additional supervisors. The stated reason is the onerous
burden on the primary supervisors to be available to Mr. Jaballah. Ms. Al Mashtouli cannot go
for groceries if Ahmad is at school because she has to stay with Mr. Jaballah. Many of the
alternate supervisors work and it is difficult for them to be readily available. If additional

supervisors were added, it would assist the family by relieving and easing the heavy load carried
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by Ahmad and Ms. Al-Mashtouli. This reasoning stands in sharp contrast to the evidence of Ms.

Al-Mashtouli and Ahmad Jaballah tendered at the previous detention review.

[65] The proposed supervisors are Hashim Siwalen, Raza Mohammed and Matthew Behrens.
The Ministers consent to Hashim Siwalen and Raza Mohammed being supervisors. They object

to Mr. Behrens.

[66] Mr. Siwalen has been afriend of Ahmad Jaballah’s since high school. Although both Mr.
Jaballah and Ahmad describe him as a student, he is currently employed and does not begin his
studies until January of 2008 when he will attend Centennia College. Mr. Siwalen was
approved as a visitor to the Jaballah home shortly after Mr. Jaballah’srelease. Heisfamiliar
with the conditions of release. He testified that he is prepared to ensure that Mr. Jaballah obeys

the conditions.

[67] Mr. Siwalen helped the Jaballah family move to their new residence, he has picked the
children up from school and he has been a babysitter for the children. He visits the Jaballah
residence at least once each week. He stated that he has, and will have, sufficient time to be

available to the Jaballah family both during the week and on weekends.

[68] | presume, inthe face of the Ministers' consent, that the appropriate checks have been
completed in relation to Hashim Siwalen. On that basis and on the basis that he is along-
standing associate of Ahmad Jaballah and has rendered much assistance to the family since Mr.

Jaballah’ srelease, | will approve Hashim Siwalen as a supervisor.
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[69] RazaMohammad executed a performance bond in the amount of $5,000 in support of
Mr. Jaballah’ s application for release from detention. He testified at the previous detention
review and again at this hearing. Asasurety, heisfamiliar with the terms and conditions of

release.

[70] Mr. Mohammad has known the Jaballah family for six years. The association began
when he was a volunteer at the Toronto Y outh Assessment Centre. Through hiswork with
troubled youths, he met Munzir Jaballah. Mr. Mohammad is now married and has a child. He
continues to work with three youths, one of whom is Munzir. Thusfar, his contact with Mr.
Jaballah has been in relation to Munzir. He feelsthat he has established a good relationship with

Mr. Jaballah.

[71]  Mr. Mohammad worksin real estate. He claimed that his profession allows for flexible
hours. He could be available, if needed. His home istwenty minutes from the Jaballah
residence. He anticipated that his involvement with Mr. Jaballah could require his attention four
or five times per month. He stated that he would not hesitate to report a breach of any condition.
Mr. Mohammad, as a conditional surety, has a vested interest in ensuring Mr. Jaballah’s

compliance with the conditions. | will approve Mr. Mohammad as a surety.

[72] Matthew Behrensis an editor and has known and assisted the Jaballah family for a
number of years. His hours are flexible and he testified that he can be available to the Jaballahs

on amoment’ s notice, at any time.
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[73] Mr. Behrenstestified at length asto the various ways in which he has assisted the
Jaballah family. The one thing that he has been unable to do isrelieve the supervisors. Heisan
approved visitor and is specifically excluded, by my order, from the prohibition regarding
visitors with criminal records. In addition to assisting the family directly, he apparently does a

voluminous amount of work for Mr. Jaballah’ s counsdl.

[74] The Ministersrigorously oppose Mr. Behrens's appointment as a supervisor. The basis
of their objection isthe articles authored by Mr. Behrensin which heis critical of judges of the
Federal Court and their decisions regarding security certificate cases. The Ministers claim that
he lacks the requisite respect for the Court and its processes to be approved as a supervisor. Mr.

Behrens countered that he would nonethel ess report a breach of conditions.

[75] | expressed concern that Mr. Behrens' s evidence indicated to me that he viewed hisrole
asthat of an intermediary between CBSA and the Jaballah family, rather than as a supervisor of
Mr. Jaballah. | have reviewed his evidence again and | am confident in that assessment. The
relationship between CBSA and the Jaballah family is a good one and | do not want to seeit
needlessly jeopardized in any way. Further, in view of the various “interpretation” difficulties
that have arisen with respect to the conditions, the Ministers’ concern that Mr. Behrens's

interpretation may not accord with the intent of the conditions is not without some merit.
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[76] | asked Mr. Behrens what difference being a supervisor would mean. In other words,
could he not continue doing what he normally does for the family, if he were not a supervisor?

His response was that he could not stay with Mr. Jaballah unless a supervisor was present.

[77] Inthe present circumstances, | need not determine whether Mr. Behrens would be an
appropriate supervisor. Mr. Jaballah had five supervisors and | have just added two more. | do
not think yet another is required. Both Messrs. Siwalen and Mohammad have stated that they are
flexible and can be available. Therole of supervisor is not one of convenience; it is one of
necessity. The number of supervisors should not become unwieldy. In my view, the approval of
Mr. Behrens as a supervisor for Mr. Jaballah is not necessary. | am aware that Mr. Justice
Mosley approved (with some misgiving) Mr. Behrens as a supervisor for Mr. Mahjoub. In

fairness to both Messrs. Jaballah and Mahjoub, Mr. Behrens should not spread himself too thin.

The Fax Machine

[78] Mr. Pearcetestified that CBSA began receiving Mr. Jaballah’ s visitor requests by fax in late
May or early June. Because of the absence of a header indicating afax number, date and time, Mr.
Pearceinitialy thought that the faxes had been transmitted from alocation external to the Jaballah
residence, such as acorner store. He questioned Mr. Jaballah and learned that the faxes had been
sent from the Jaballah residence. Mr. Jaballah informed Mr. Pearce that Ahmad sent the faxes on
Mr. Jaballah’ sbehalf. Concerned as to whether the use of afax machine contravened the conditions
of release, Mr. Pearce referred the matter to Mr. Williams who, in turn, requested an opinion from

National Headquaters (NHQ). Pending direction from NHQ, Mr. Pearce did not raise the issue with
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Mr. Jaballah. All subsequent visitor and outing requests for Mr. Jaballah have been submitted by

fax. The NHQ response to GTEC remains outstanding.

[79] Ahmad Jaballah testified that he purchased a multi-function unit (printer, scanner,
photocopier and fax) before his father’ s release from detention. The machine was connected to the
computer and was used for printing. The fax function operates from the land-based residence
telephone line. Thismeans, in order to send or receive afax, the telephone line must be connected
to the unit. Telephone calls (incoming or outgoing) are suspended during the time that the fax is
connected to the telephone line. Anyone intending to send afax provides advance notice by
telephone in order that the fax function can be connected. The same procedure (absent the
telephone notification) applies to outgoing transmissions. Ahmad stated that once the receipt or
transmission of the fax is complete, the telephone line is re-connected to enable incoming and

outgoing telephone callsto continue.

[80] Much debate revolved around the propriety of the fax machine being in the Jaballah home.
Condition 12 of the April 12, 2007 order provides, in part:

Except as provided herein, Mr. Jaballah shall not possess, have
access to or use, directly or indirectly, any radio or radio device with
transmission capability or any communication egquipment or
equipment capable of connecting to the internet or any component
thereof, including but not limited to: any cellular telephone; any
computer of any kind that includes a modem or that can accessthe
internet or a component thereof; any pager; any fax machine; any
public telephone; any telephone outside the residence; any internet
facility; any hand-held device, such asablackberry [...]
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[81] Theremainder of the condition specifically deals with the location of, and procedure for,
computers with internet capability and cell phonesin the Jaballah residence. Mr. Jaballahis

restricted to the use of aland-based telephoneline.

[82] Ahmad testified that fax activity, prior to hisfather’ srelease, was virtually non-existent.
Since hisrelease, the fax function is used regularly for communicating with Mr. Jaballah’ s counsdl
and Matthew Behrens, scheduling doctors' appointments, and requesting visitor and outing approval
from CBSA. Ahmad could recall only one occasion when his mother used the fax for another
purpose. Sheforwarded afax to the Canadian Embassy in Egypt regarding either her mother or Mr.

Jaballah' s brother.

[83] TheMinisterstake the position that the condition constitutes a blanket prohibition against
any fax machine being located in the Jaballah residence. From the Ministers' perspective, the
specificity with which the computer and cell phones are carved out rendersit crystal clear that the
words “directly or indirectly” “access’ or “possess’ mean that the enumerated devices cannot be

housed within the residence.

[84] Mr. Jabalah countersthat the unit has consistently been kept in the locked room where the
computer with internet capability is kept, that he has not used it, and that there is no prohibition with
respect to other members of the family possessing afax machine. He further maintains that, on the
Ministers interpretation, each time that Ahmad calls Mr. Pearce from his cell phone in the car (on
Mr. Jaballah’ s behalf) or any time that Ahmad requests an outing (on Mr. Jaballah’ s behalf) by way

of email, it could be said that he (Mr. Jaballah) was “indirectly” using acell phone or a computer
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with internet capability in contravention of the condition. He asserts that the Ministers' positionis

untenable.

[85] Although I would have thought that the condition prohibited the existence of afax machine
in the Jaballah residence, the matter is not free from doubt. The debate on thisissue illustrates why
| considered it advisable to identify (with the assistance of counsel for al parties) potential

ambiguitiesin the conditions. At this point, it appears that the horse has aready |eft the barn. | can
understand why Mr. Jaballah did not think that the existence of the fax machine was a breach of the

conditions when CBSA was aware of it and did not admonish him in any way.

[86] CBSA requiresthat requests for outings and visitors be completed in writing. Obvioudly,
Mr. Jaballah cannot complete awritten request by telephone. The only aternate available option is
to utilize the CBSA officers who deliver the mail daily. Mr. Jaballah could complete the requests
and send them back with these officers. However, | am not convinced, if the fax transmissions can

be monitored, that it is necessary to use, as counsel described it, “the pony express’.

[87] Becausethefax machineis one that is dependant upon the land-based residence telephone
line and the residence line is subject to interception, the consent to interception of the telephone line
would cover the interception of faxes. Justice Mosey was of the same view when he dedlt with a
similar issuein relation to Mr. Mahjoub. However, if such interception is not authorized, consent
should be provided forthwith. Alternatively, if the fax unit has the capacity to generate an

automated list of incoming and outgoing transmissions (that cannot be tampered with), Mr. Jaballah
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may choose to provide such alist to CBSA on amonthly basis. The use of the fax machine must be

subject to some form of monitoring.

The Internet

[88] Theinternet became amajor concern asthe hearing progressed. When the Jaballah family
lived in the former residence, Ahmad’ s laptop and one other computer had internet capability. None
had wireless capability. The computers were kept under lock and key in Ahmad’ s bedroom. Only
Ahmad was permitted to have the computer passwords (Ms. Al Mashtouli’ s request to be provided
with the passwords was not granted). Mr. Jaballah was not permitted access to Ahmad' s bedroom.

Internet access was through a cable network.

[89] Inthe new residence, the bedrooms are on the second floor. A self-contained, locked room
on thefirgt floor has been designated as the computer room. During the hearing in October, both
Mr. Jaballah and Ahmad stated that the new house did not have any internet connection. Mr.
Jaballah explained that the underground cable was “busted” and that it would take Rogers quite
sometimetofix it. The Jaballah family have television service only. Here, | should note that one
of CBSA’s concerns at the time of its inspection was the existence of a cable running from a
neighbouring residence to the proposed Jaballah residence. Mr. Jaballah seemed to think that
Rogers had avoided repairing the underground cable by running a cable from the neighbouring
house. That cable was removed, at CBSA’sinsistence, before Mr. Jaballah moved into the new

residence.
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[90] Itisfair to say that when the hearing began, no one anticipated the difficulties that would
ensuein relation to theinternet. Mr. Jaballah assumed that the specific provisionsin condition 12
would continue to apply. He requested that Ms. Al-Mashtouli (in addition to Ahmad) have
possession of the key to the locked room and the password to the computer because of Ahmad's
absences from home. He explained that Afnan isnow in grade 9 and requires computer internet
access to complete her homework. 1f Ms. Al-Mashtouli were permitted to have the key and

password, it would be much more convenient.

[91] By thetime the hearing concluded, the Ministers were suggesting that internet not be
permitted in the house at all. The difficulties began when the incident of September 1% was

discussed. To Situate the problem, reference to the contextua background is required.

[92] The Jaballah family intended to move from the former residence to the current residence on
September 1%. The move was not Court-approved until September 26™ because a number of
outstanding deficiencies had to be remedied in relation to the proposed residence. Notwithstanding,
at the end of August it appeared reasonably certain that the proposed rel ocation would take place in
due course. CBSA was aware that arrangements had been made to move the Jaballahs furniture at
the end of August. When the move was not approved, the bulk of the furniture was moved as
scheduled, but the family remained in the former residence. On the morning of September 1%,
CBSA officers attended at the former residence to ensure that things were proceeding smoothly.

The officers observed that the door to Ahmad’' s bedroom was open and that there was no lock on the
door. The officers notified Mr. Pearce and he requested that photographs be taken. When the

officers returned with a camera (approximately ten minutes later), alock was on the door.
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[93] Ahmad Jaballah explained that when his father was released, he (Ahmad) installed a
hardwood door on his bedroom. Before moving, he had to put the original door back in its place.
The preceding evening, Ahmad had removed the hardwood door and taken it to the new residence.
He took the computer modem with him (because his bedroom was open). When he returned home,
it was after midnight. Heinstalled the original door, but not the lock (which was on his parents
bedroom door) because it was late. He put the lock back on the door after the CBSA officers went

to obtain acamera. | will return to thisincident later.

[94] On November 16", Mr. Lukac attended the Jaballah residence to test the telephone jacks for
the presence of an Asynchronous Digital Subscriber Line (DSL) signal on any of the phone jacks.
In layman’ sterms, DSL is simply high speed internet through a telephone line rather than a cable.
There were telephone jacks in nearly every room of the Jaballah household. Onejack (thejack in

the kitchen behind the freezer) had alive internet connection.

[95] Mr. Lukac testified that DSL service is normally available from each telephone jack in a
residence. To obtain DSL for asingle jack requiresa“dry loop”. Thisisasecond telephone circuit
wired to a specific jack that is dedicated to DSL. No telephone serviceis availableonaDSL-
specific jack. The connection in the Jaballah house is not adry loop because there is telephone

service available from the jack.

[96] Mr. Lukac provided four possible explanations for the existence of DSL in only asingle

jack. He was unable to state, with any degree of accuracy, which of the possibilities was to be
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preferred. He testified that a determination could be made only if a Bell technician attended at the

residence and conducted a thorough examination of the signd levels.

[97] Mr. Lukac aso looked for cookies on the desktop computer (in the computer room of the
Jaballah residence). A cookieis created as a specid file (by awebsite) when one browses the
internet. Cookies are located in aspecific place onthe hard disk. They track visitors for marketing
purposes and determine when a user returns to a particular website. Cookies can be deleted by the
simple click of amouse. Mr. Lukac found cookies on the desktop computer. The internet activity,
with one exception, had occurred before September 25", There was asingle isolated cookie that

revealed brief internet usage on November 3%,

[98] Mr. Jaballah testified that his daughter Afnan had been accepted as a participant in a
program known as the “kids@computers scholarship project”. This program is available through
social servicesfor the City of Toronto and is designed to provide computer training and internet
access to children of disadvantaged families. Afnan was accepted as a participant on February 8,
2007 (prior to Mr. Jaballah’srelease). Afnan attended and successfully completed the computer
orientation training programs on August 8" and 22™. Asaresult, the project will provide Afnan
with a home computer and one year of free internet (through Bell Sympatico). The Bell account

apparently has been established in Ms. Al-Mashtouli’ s name.

[99] Mr. Jaballah tetified that he and the other members of his family were not aware of thelive
internet connection in their home. After its discovery on November 16", he contacted Bell on

severa occasions. Ultimately, he learned that the kids@computersinternet connection was to have
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been established on November 28" concurrent with delivery of the modem. However, the account
had been activated on November 5. The existence of the DSL in the single jack remains a
mystery. Mr. Jaballah was apparently informed by Bell that once the family received the modem, a

technician will come and test the jacks.

[100] On the one hand, the proffered explanations regarding the incidents of September 1% and
November 16" seem reasonable. On the other hand, they are troubling. With respect to September
1%, Ahmad Jaballah was interviewed by a CBSA enforcement officer. He provided his explanation
about the unlocked bedroom door to the officer who, in turn, reported back to Mr. Pearce. Mr.
Pearce accepted Ahmad' s explanation but felt that it was advisable to follow up with aletter to
Ahmad reminding him of his responsibilities as a supervisor. Mr. Pearce’ s correspondence to

Ahmad Jaballah dated September 12" states, in part, as follows:

At the interview on September 06, 2007 you provided the
following explanation:

Y ou said that the door was | eft open because you had taken
off the old door and taken it to the new house and installed it there.
Further, that the Street house had to be | eft in the same state as
when you moved in, so the origina door had to be put back. You
then mentioned that it was late at night when you replaced the old
door, and you thought that you would replace the lock, which wasin
your mom’sroom, the next day. Y ou explained that you were asleep
in the room anyway and that this was the only incident when the
room was unlocked.

With respect to your father having access to your laptop, you
indicated that your father did not have access to the laptop computer
during the move because you took it with you. Y ou added that if you
do not have the laptop with you at anytime then the room islocked
and the compuiter is password protected. Y ou expressed with
certainty that your father did not enter your room or use the laptop
while you were adeep as you would have woken (sic) up.
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Finally, you stated that you are the only one who has possession of
the key to the room where you keep your laptop that has internet
access and, except for thisincident, the room islocked at al times
and the key remains with you.

In considering al of the circumstances and information, | am
obligated to remind you that as a Court appointed supervisor you
must exercise greater diligence to ensure that the conditions of
release imposed are strictly observed. Failure to abide by the
conditions of release may result in Mahmoud Es-Sayyid Jaballah
being detained.

[101] It appears, from the correspondence, that Ahmad described the incident of September 1% as
aone-time event. During examination-in-chief, Ahmad was discussing his daily schedule. In
relating the status of the computer room when he was at school, he stated “[d]uring that period of

time, if | am not home, my siblings are restricted from using the computer because | am the only

one entitled to the password and | have to open the room for them”.

[102]  When questioned, on cross-examination, about the incident of September 1%, the following

exchange occurred:

Q. Y our interpretation of that isthat it can be locked sometimes and unlocked
sometimes?

A. My interpretation was that, if | am in the room, then the room does not have to be
locked. Itiswhen | am outside the room that the room needs to be locked.

[...]
Perhaps the Court Order says that the room is supposed to be locked.

It doesn't say at all times. | guess we could get clarification on that later on.

[...]
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Q. In the interview that you had did you make it clear to the officer that you spoke to
that there were times when the room was unlocked, i.e. when you arein it?

A. Yes

[103] On re-examination, Ahmad was questioned about whether CBSA had inspected the

computer room.

Q. At any time after your dad was released and up until now, other than that one time
on September 1, have they goneinto that room?

A. | wouldn’t know. During the period that | was at home | don't believe so, but | am
not sure if that took place when | was not at home. | would assume not because |
have the key to the room. | don’t think so, no.

[104] In response to questions from the Court, the following occurred:

Q. What | need to know is how your mom gets access to the room to send the faxes, for
the doctors' appointments and to the lawyers and to CBSA and al of those things,
when you are not there at the same time and the fax machine isin the bedroom,
which isthe locked room, and you have the key with you.

A. Sometimes they will wait for me to come back and do it. In specific instances, if my
siblings are using the computer room, | leave it open for them. When they |eave,
they will call me or stay inthere until | come back. My sister usually spends the
most amount of time on the computer because she usesMSN. Basicaly, with
respect to that, | usually leave it open. Aslong as somebody isin thereand | am not
there, | consider that to be okay aswell, and they can useit.

[..]

Q. If one of your siblingswas in the room using the compuiter, if you left it open for that
sibling, which most frequently is your sister, your mother could then use the fax
machine?

A. Yes. Thereason | say that isbecause—as| said to Mr. Tyndale, my understanding
of the condition is that, when nobody isin the room, the room isto be locked. For
example, let’ssay | am at home one day and my sister wants to use the computer. |
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wouldn’t lock her intheroom. If sheisinthereand | am sitting with my dad or
sitting with the family in the living room, for example, the door would be open. My
understanding of the conditionsisthat, if there is nobody in the room, the room
needsto be locked. If thereis somebody in the room, then the door doesn’'t have to
be locked.

If 1 was leaving for school and my sister was using the computer to do her
homework or whatever, | would |eave the door open for her. If she was gong to
deep or whatever, then | would come back and lock the door.

[105] Finaly, in response to questions arising from the Court’ s questions, Ahmad testified as

follows:

Q. Potentially, if your youngest brother [8 years old] is using the Internet when you
leave the house, heisin the room with the computer. The Internetison. You are
gone. Theroomisunlocked. The room can’t be locked because there is no key, and
your mom and dad are at home.

A. Yes. | consider my mom to be—sheisasupervisor, so | consider her to enforce the
conditionswhen | am not there. | don’t leave the house thinking in the back of my
mind that my dad is going to be in that room because | expect my mom to enforce
the conditions as the supervisor being at home when | am not there.

Q. That isyour interpretation of the condition that says that the Internet connection shall
be kept in alocked room. That ishow you interpret that?

A. Yes, as| stated, | understand that to mean that, when nobody isin the room, the
room isto belocked. It doesn’t Satethat it hasto belocked at al times. To my
interpretation, if no oneisin the room, then it needsto be locked. If somebody isin
the room, it doesn’t need to be locked.

[106] The discrepancy between Ahmad’ sinitia and final responsesis manifestly obvious. Itis
also disturbing. The Ministers' counsel labelled his evidence as“evolving”. It wasthis evidence
that led to the Ministers' requests for a biometric device regarding computer access and for the

installation of video surveillance at the entrance to the computer room.
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[107] Additionally, during Mr. Jaballah’s previous detention review, Ahmad’ s mother proposed
that both she and Ahmad be provided with the computer password. | declined her request and
entrusted the password to Ahmad only. While the order does not specifically state that only Ahmad
isto have the key to the computer room, all counsel (and the Jaballah family) agreed that it does so
by implication. It ismost discouraging that Ahmad would take it upon himself to vest Ms. Al-
Mashtouli with the very responsibility that the Court denied her. The paucity of evidence indicating
that Ahmad sought guidance or direction from either counsel or CBSA regarding such a crucial

matter is conspicuous by its absence.

[108] Asfor the November 16™ discovery of DSL in the Jaballah residence, the Ministers do not
suggest that Mr. Jaballah was aware of its existence. However, this matter remains problematic for
two fundamental reasons. The first isthat the Court was not informed of the free internet service
arising out of the kids@computers scholarship project. Thereislittle doubt that the internet
congtitutes amajor consideration in thismatter. All of the parties are fully cognizant of itsimport.
Lest it be forgotten, there is sufficient credible and compelling information to found an objective
basisto believe that Mr. Jaballah acted “ as a communicator among terrorist cells of the AJand Al
Quaida’ (Jaballah at paragraph 40). Ahmad and Mr. Jaballah consistently and repeatedly stated
that there was no internet service in their home. Significantly, Mr. Jaballah led me to believe that
the internet would not be available until Rogers fixed the cable. All the while, the family wasto be

connected to Bell Sympatico at the end of November.
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[109] Mr. Jaballah’s counsal suggested that CBSA had to have been aware of the computer project
because of the mail intercept. That isnot necessarily so. There isno address on the correspondence
from socia servicesto Ms. Al-Mashtouli. The letter may have been delivered personadly; it may
have been delivered to the school; or it may have been delivered to the residence. | do not know
and it appears that counsel does not know. Speculation provideslittle assistance. | consider the

non-disclosure in this regard to be inexcusable.

[110] The second problematic item isthe computer in the master bedroom. | realize that this
computer does not have internet capability. However, Mr. Jaballah stated that he was using this
computer if he wanted to help hiswife “to type some stuff, something, some materia”. Thisisthe
computer that was located in the basement of the former residence. An additional computer has

been acquired for the younger children’suse and it islocated in their bedroom.

[111] Thedifficulty with respect to Mr. Jaballah’ s evidenceisthat it isinconsistent with Ahmad’s
evidence regarding Ms. Al-Mashtouli’ s use of the home computer. Ahmad testified that his mother
rarely used the computer at home. She completes her work for report cards on the computer at the
school. The only reason she uses the home computer isto read the Arabic newspaper. For that, she
requiresinternet access. Such inconsistencies are troublesome asis the unexplained internet use

(albeit brief) of November 3%,

[112] That said, the admonition in Charkaoui remains. As| understand the Supreme Court’s

reasoning, if it is possible to fashion conditions that will neutralize the threat, then it must be done.
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Sufficeit to say that relaxation of the conditions with respect to the internet is not aviable

dternative in the circumstances.

[113] | amnotinclined to grant the Ministers' request for abiometric device because | do not
believethat it will be of any particular assistance. The biometric device relatesto accessonly. It
has no capacity to monitor use. Since it cannot monitor internet use, which isthe concern, its

implementation is not justified.

[114] Similarly, for reasons that will be apparent when | discuss the issue of video surveillance,
the Ministers' request to install video surveillance at the entrance to the computer room will be
refused. Thisdoes not mean that internet use should not be monitored. | will permit internet in the
Jaballah residence only on the following conditions:

@ Theinternet connection for the computers used by Mr. Jaballah’s children shall be adry
loop connection to the telephone jack located in the room designated as the computer room
on the first floor of the Jaballah residence. Internet serviceto all other telephone jacksin
the Jaballah residence is to be blocked;

(b) The computer room isto be locked at al timeswhenitisnot in use. When the computer
roomisin use, the door shall remain closed. Only Ahmad Jaballah and Husnah Al-
Mashtouli shall have possession of the key to the computer room;

(© Mr. Jaballah is not permitted access to the computer room at any time;

(d) Each computer with internet capability shall be housed in and shall remain in the designated

computer room;
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(e Each computer with internet capability shall have a password to accessit. Only Ahmad
Jaballah and Husnah Al-Mashtouli shall have access to the computer passwords,

) No computer with wireless capability shall be brought into the residence;

(9) Ms. Al-Mashtouli, as the subscriber to the internet service, shall provide written consent to
periodic disclosure, by the internet service provider to CBSA, of information regarding the
websites visited and the e-mail addressesto or from which messages were sent or received

from the internet connection at the Jaballah residence.

[115] Unlessall of the noted conditions are met, there shall be no internet service within the
Jaballah residence. If the Jaballah family agrees to abide by the noted conditions, Ahmad (should

he wish) will be able to complete school work at home, forward it to hislaptop and vice versa

Visitors and Video Surveillance

[116] Although these are two discrete issues, in view of my determinations with respect to each of
them, it is expedient to deal with them together. Regarding visitors, the current order permits
children under the age of 15 years (friends of Mr. Jaballah’s younger children) to visit without
CBSA approval. All other visitors must be approved in advance by the CBSA. To obtain such
approval, the person’ s name, address and date of birth must be provided to the CBSA. Prior
approval need not be required for subsequent visits by a previoudy-approved person. However, the
CBSA may withdraw its approval at any time. At the time of the hearing, CBSA had approved

approximately 38 visitors for the Jaballah residence.
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[117] Condition 3 (which has yet to be implemented) provides for the installation of video
surveillance equipment at all entrances to the property. When the video surveillance condition was
temporarily derailed, CBSA imposed more stringent requirements for the approval of visitors. At
some point, Mr. Jaballah’ s counsel, and subsequently Mr. Jaballah and some visitors, took
exception to CBSA’ sing stence upon more information than my order required. It seemsto have
escaped their attention that the additional information was an interim measure designed to
compensate for the lack of video surveillance as specificaly referenced in my order dated June 6,

2007.

[118] Mr. Pearcetestified that one of CBSA’s paramount difficulties was alack of photo
identification for visitors. CBSA paper approved visitors. In other words, the security checks and
visitor screenings were completed on the basis of the requested information, but without photo 1.D.
Consequently, CBSA has approved visitors without ever matching a visual image to a printed name.
Of course, some individuals are known to CBSA (counsel and Mr. Behrens, for example). Others

are not.

[119] Thiscauses me considerable consternation. In Jaballah, | concluded that Mr. Jaballah
congtituted a continuing threat to national security. In particular, | stated that “without restrictive
conditions, | entertain no doubt that Mr. Jaballah could and possibly would communicate and
associate with individuals or organizations with terrorist beliefs and objectives’. 1f CBSA cannot

put aface with aname, the risk persists and cannot be regarded as neutralized.
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[120] Although originally opposed to photo identification for visitors, upon reflection, Mr.
Jaballah considered the request to be areasonable one. His counsel suggested that a photocopy of
the person’ sdriver’slicence be provided to CBSA. Although | find that suggestion acceptable, if
the person does not have adriver’slicence, it should be open to CBSA to insist upon a subgtitute.
Equally, CBSA should have discretion to waive the requirement for photo identification, where it
considersit appropriate. | regard the failure to provide for photo identification in my original order

to have been an oversight.

[121] Asfor the video surveillance, Mr. Jaballah consented to the installation of video surveillance
equipment at al entrances to his residence before he was released. While he has not revoked his
consent, his counsdl argued against it. The Ministers have requested both exterior and interior video
surveillance. They claim that the interior cameras would be situated so as to capture only the image
of theindividual entering the residence. Additionaly, the Ministers ask for the installation of atwo-
way video conferencing device to permit visual communication between the occupants of the

Jaballah residence and CBSA.

[122] The condition providing for the ingtallation of exterior cameras has existed from the outset.
Thisfact renders the issue of the exterior cameras avery different matter than that of the interior
cameras. | denied an earlier request to del ete the condition requiring the exterior cameras. |

reiterate that Mr. Jaballah, while still in detention, consented to the installation.

[123] Mr. Kilgore's evidence was that the exterior cameras are unobtrusive. Only one (camera

11) wasidentified as having the potential to impinge upon the privacy of the neighbouring
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residence. Asit happens, that camerawas designed to capture images for the laundry room door.
Although this door |eads to the outside, it does not function as an exterior door. The laundry room
door opensinwardly. That is, it opensinto the laundry room. In the laundry room, thereisalarge
soaking sink. It isfixed to the wall by the plumbing and it is also attached to the floor. 1n short, the
sink isafixture. Itsexistence impedes the opening of the laundry room door beyond afew inches.
Accordingly, the laundry room door does not function as an entrance to, or an exit from, the

Jaballah residence. Consequently, thereisno need to monitor it.

[124] There are three proposed cameras to monitor the exterior entrances. Only oneisintended to
be located on the interior and then, in the garage (to capture images of individuals entering the
basement), not the residence. The proposed cameras are cameras 5, 10 and 12. Itiscamera5thatis
to be located within the garage. These cameras would capture the profiles of persons entering the

Jaballah home.

[125] | agree with Mr. Jaballah that the installation of interior camerasis unprecedented. In spite
of the Ministers assertions to the contrary, in my view, the installation of interior cameras would
congtitute an unwarranted intrusion into the Jaballah family’ s privacy. There are issuesthat arise
regarding proper attire for Ms. Al-Mashtouli and Afnan. Their images would be visibleif

answering the door.

[126] | appreciate that the interior cameras would provide additiona images and that Mr. Kilgore
testified that more images are better. While | do not take issue with that observation, | am not

satisfied that the necessity of interior cameras has been justified. 1t seemsto methat if avisitor
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obstructs or attempts to obstruct his or her image, when entering the Jaballah residence, it is open to

CBSA to withdraw its approval for that visitor.

[127] For the foregoing reasons, condition number 3 of my order dated April 12, 2007 will remain
in place, without alteration. | should add, in the event that atenant islocated and CBSA-approved
to rent the basement apartment, that camera 5 should be removed prior to atenant’s occupation of

the apartment.

[128] | have not forgotten Mr. Jaballah' s caution regarding the necessity of the landlord’ s consent
to theingtallation of the exterior cameras. | remind Mr. Jaballah that his current residence is owned
by the wife of a surety and supervisor. Mr. Qablawi paid $10,000 into court and executed a
performance bond for an additional $10,000 before Mr. Jaballalh’srelease. Mr. Qablawi provided
written acknowledgement that he had reviewed (and understood) the terms and conditions contained
in my order of April 12, 2007, including condition number 3. It would be shocking indeed if Mr.
Qablawi’ s spouse were to refuse to honour a condition of the Court’ s order thereby initiating a

breach of itsterms. In my view, it ill-befits Mr. Jaballah to even suggest such a position.

[129] CBSA will have photo identification regarding visitors and there will be exterior
surveillance of the Jaballah residence. It seemsto methat avisitors' log and a video-conferencing
device are not required at thistime. It remains open to the Ministers to make further requests for

these items should subsequent circumstances establish justification for them.

Miscellaneous
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[130] Mr. Jaballah requested, if Matthew Behrens was not approved as a supervisor, that condition
10 (iii)(a) be amended to add Matthew Behrens while Mr. Behrensis in the company of Ms.
Jackman or Messrs. Norrisor Copeland. Thisis the condition that prohibits Mr. Jaballah from
meeting any person by prior arrangement other than as specifically provided. | have no difficulty

with Mr. Jaballah’ s request in this regard and the condition will be amended accordingly.

[131] The Ministers asked that Mr. Jaballah be prohibited from entering any areawhere CBSA
deems electronic monitoring isineffective. The evidence does not support the granting of this
request. Mr. Pearcetestified at length regarding the GPS signals. The monitoring system does not
function in hospitals, in Ms. Jackman’ s office, or in the food court at the mall. CBSA has
compensated for thisfrailty through physica surveillance. Thereisno evidence that Mr. Jaballah
has attempted to defeat the system. Should there be such evidencein the future, | would entertain

the Ministers' request. At thispoint, it isnot justified.

[132] Finaly, greater clarity has been requested in relation to condition 9 of the April 12, 2007
order. At this point, enough has been said regarding the Jaballah family’ sinterpretation of my
order. | consider it imperative that Mr. Jaballah and visitors to his home comply with the
conditions. Read in their totality, the conditions make that abundantly clear. To aleviate confusion,
the words “at any time” will be inserted between the word “residence” and the word “ except” in

line 1 of condition 9.

[133] Thisconcludes my consideration of the various requests of the parties on the review of Mr.

Jaballah’ s conditions of release. Theissuance of my order will be delayed pending notification
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from Mr. Jaballah’ s counsel with respect to the conditions regarding the fax machine and the
internet. Such notification should befiled in the registry within 7 days of the date of these reasons.

My order will issue immediately theresfter.

“Carolyn Layden-Stevenson”
Judge

Ottawa, Ontario
January 4, 2008
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