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Overview

[1] TheMinister of Citizenship and Immigration informed Mr. Michael Seifert in 2001 that the
Minister intended to take steps to revoke his Canadian citizenship. Mr. Seifert responded by asking

that this Court determine the facts.
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[2] TheMinister allegesthat Mr. Seifert entered Canadain 1951 and later obtained Canadian
citizenship by false representation, fraud, or by knowingly concealing material circumstances. In
particular, the Minister allegesthat Mr. Seifert failed to disclose his correct place of birth and
misrepresented his activities during World War 11 when he applied for a Canadian visain Hannover,
Germany during the summer of 1951. Contrary to what he told Canadian officials at the time, Mr.
Seifert admits that he was born in Ukraine and served as aguard in the German forcesin Ukraine
and, later, at apolice transit camp in Bolzano, Italy in 1944-45. The Minister also accuses Mr.
Seifert of killing prisoners and committing various acts of cruelty in the camp. Mr. Seifert

adamantly denies these accusations.

[3] | amsatisfied, based on all of the evidence | have heard, including expert testimony on
Canadian immigration policy during the post-war years, the German police and security apparatus
during the war, the practices and procedures followed by Canadian officials in European consular
offices and the extensive documentary record in all of these areas, that Mr. Seifert obtained entry to
Canada and Canadian Citizenship by misrepresentation and non-disclosure of material facts. Had he

told the truth, Mr. Seifert would not have been allowed into Canada.

[4] However, | am not satisfied that the atrocities of which Mr. Seifert has been accused have
been proved on the balance of probabilities. The Court heard the testimony of three witnesses who
had been prisonersin the Bolzano camp. While | have no doubt that these persons suffered greatly

and have vivid and painful memories of the camp, looking at the evidence as awhole, | am unable
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to conclude that the particular acts of violence and brutality alleged to have been carried out by Mr.

Seifert personally have been proved.
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I1.  Background to Proceedings

[5] On June 26, 1999, an article appeared in the Italian newspaper called “La Stampa’ under the
headline “ The two Ukrainian SS men accused of 14 murders and of acts of torture carried out
againgt prisoners have been traced. The Kapos of the Bolzano camp are in Canada. The military
prosecutor isto request their extradition”.! The article described “two bloodthirsty madmen”,
former guards named “Misha Seifert” and “Otto Seit”, who were believed to have committed more

than fifty acts of brutal violence.

[6] Later that year, Mr. Seifert learned about the subject matter of the legal proceedings against him
when histhen friend, Mr. Peter Makelke, showed him an article that appeared in a Prince George
newspaper. Shortly thereafter, Mr. Seifert received notice from an Italian court that crimina

proceedings were being brought against him.

[7] In 2000, Mr. Seifert wastried in his absence by aMilitary Tribunal in Verona, Italy. He was

convicted on nine charges and sentenced to life imprisonment.? Subsequent appeals were denied.’

[8] The Minister of Citizenship and Immigration notified Mr. Seifert by letter dated August 23,
2001 that the Minister intended to initiate steps to revoke Mr. Seifert’s citizenship under the

Citizenship Act, R.S.C. 1985, c. C-29, ss. 10, 18 (relevant enactments are set out in Annex A). Mr.



Seifert responded in aletter dated September 6, 2001 asking that the issue be referred to the Federa

Court (s. 18(2)(6)).

[9] Alongside these proceedings, the Attorney Genera of Canada, on behalf of the Republic of
Italy, has sought Mr. Seifert’s extradition to Italy to serve the sentence imposed on him by the
Italian courts. In 2003, Mr. Seifert was committed for surrender on seven of the nine charges for
which he was sought.* The Minister of Justice ordered his surrender on those charges in 2005.
Appeals of the committal and the surrender order were dismissed in 2007.> Mr. Seifert has sought

leave to appeal to the Supreme Court of Canada.®

[1l.  Nature of the Proceedings

[10] Thisproceeding’ is, in essence, afact-finding process® and cannot be appealed.” My roleis
to determine whether Mr. Seifert obtained Canadian citizenship by false representation, fraud or
material non-disclosure.’® My findings will be submitted by the Minister to the Governor in Council

which will decide whether Mr. Seifert should cease to be a Canadian citizen.

[11] Asmentioned, the Minister of Citizenship and Immigration alegesthat when Mr. Seifert
applied to enter Canadain 1951 he failed to tell the truth about his place of birth and his servicein
the German forces during World War 11. A person who gains entry to Canada by misrepresentation,
fraud or concealing material circumstances, and subsequently becomes a citizen, is deemed to have

obtained citizenship by improper means.**
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[12] Mr. Seifert concedesthat he did not tell the truth when he applied for a Canadian visa or
when he applied for Canadian citizenship. He lied about his place of birth and failed to mention his
activities during the war as aguard in Ukraine and northern Italy. However, he maintains that he
had a good reason for his behavior, namely, that he was afraid of being returned after the war to the
Soviet Union where he would have been punished or killed asatraitor for having served in the
German forces. Further, he disputes the Minister’ s most serious accusations that he mistreated and

killed prisonersin the Bolzano camp where he served as aguard.

[13] Atoneleve, given Mr. Seifert’sadmissions, thisisasmple case. Clearly, Mr. Selfert
deliberately failed to tell the truth when he sought entry to Canada and when he applied for
Canadian citizenship. However, on another level, the case is complex. Thisis because Mr. Seifert
submits that his misrepresentations were not material —in other words, that he would have been
granted a Canadian visain 1951 even if he had told the truth. To deal with this assertion, | must
consider anumber of complicated issues, including Canada’ s post-war immigration policy,
procedures and criteriafor screening visa applications abroad, the organization of the German
security and policing apparatus in Ukraine and Italy during the relevant time period, Mr. Seifert’s
status within that apparatus, and the role he played as acamp guard. Further, to consider whether
Mr. Seifert’s conduct was justified in the circumstances, | must consider the reasonableness of his
claim to have feared repatriation to the Soviet Union, as well as the possibility that Canadian

officials might have been sympathetic to his plight.
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[14] Inaddition, given that Mr. Seifert denies the most serious allegations against him — those

involving the mistreatment and killing of prisoners— 1 must review carefully the testimony of

surviving witnesses to events in the camp, including former prisoners, another former guard at the

same camp, and Mr. Selfert himself.

IV. Allegations Against Mr. Seifert Regarding Mistreatment of Prisoners

[15] TheMinister assertsthat Mr. Seifert served as a guard in the German forcesfirst in

Nikolayev, Ukraine and, later, at police transit campsin Fossoli and Bolzano, Italy. Mr. Seifert

admitsthis. The Minister also alleges that Mr. Seifert mistreated prisoners at the Bolzano camp. In

the Statement of Claim™, the Minister makes the following particular alegations:

@

(b)

(©

(d)

(€

(f)

Mr. Seifert participated in the beating and killing of a prisoner who attempted to
escape around Christmas-time, 1944. The prisoner was tied to a pole and then
beaten to death by Mr. Seifert and other guards.

In the winter of 1944-45, Mr. Seifert and another guard whipped a prisoner.

In February 1945, Mr. Seifert and another guard, Otto Sein, beat ayoung male
prisoner over the course of two or three nights. One of them held the prisoner while
the other poked him in the eyes. The prisoner died.

In February or March 1945, Mr. Seifert and other guards beat an elderly male
prisoner to death when he failed to rise for the morning roll call.

In February or March 1945, Mr. Seifert and two other guards beat and then shot two
prisoners.

In February or March 1945, Mr. Seifert and Mr. Sein poured cold water over a
female prisoner. Shelater died.
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(9) In March of 1945, Mr. Seifert and other guards beat and killed a prisoner who had
tried to escape.
[16] Inaddition, the Minister allegesthat Mr. Seifert, in hisrole as a camp guard, assisted in the
forced deportation of Jews and other prisonersto other kinds of facilities, including extermination

camps, concentration camps and forced labour camps.

[17] Mr. Seifert deniesall of these allegations.

V. Burden and Standard of Proof

[18] Theburden of proof rests with the Minister. The standard of proof isthe usua civil

threshold of abalance of probabilities.

[19] Given the serious nature of the allegations that arise in thiskind of proceeding, courts have
concluded that the evidence must be reviewed and considered with greater care than in other types
of civil proceedings.® Mr. Seifert also urged me to apply a higher standard of proof, given that the
allegations against him are equivalent to crimina accusations. However, there is no support for an
elevated standard of proof in proceedings of thiskind and, in any case, | am not satisfied that a

different standard of proof would have had any effect on my findings.
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V1. Government Policy on Alleged War Criminals

[20] Canadian government policy isto pursue citizenship revocation proceedings where thereis
evidence that a Canadian citizen was directly involved or complicit in war crimes, crimes against
humanity or genocide. Thisincludes persons who are former members of organizations with a

limited brutal purpose, such as a death squad.™*

[21] Mr. Seifert submitsthat it falls to me to decide whether he fits within the government’s
policy. It appearsthat it is open to me to decide this question.®> However, in my view, the better
courseisfor the Court to determine the facts and to leave it to the Governor in Council to decide

how its policy appliesto those facts.

VIl. Generd Circumstancesin Italy 1943-1945

[22] Italy and Germany became aliesin 1939 and, in 1940, Italy entered World War 11 on
Germany’ s side. German troops were stationed throughout Italy and set up commands in several
cities. By 1943, however, Benito Mussolini was dismissed as head of the Italian government and
Allied troops moved in. In September 1943, Italy reached an armistice with the Allies. In turn,
German troops tried to consolidate their positionsin Italy, particularly in the north. As part of that
effort, the head of the German SS, Heinrich Himmler, appointed SS General Karl Wolff as Highest
SS and Police Leader in Italy to take command of security and police functions. Soon after, Wol ff

chose Dr. Wilhelm Harster as commander of the security police and sicherheitsdienst, or SD, with
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headquartersin Verona.

[23] In 1944, as Allied troops continued to move north, German commanders considered their
police transit camp at Fossoli, near Carpi, to be vulnerable to attack. Allied bombs had fallen nearby
and had destroyed a number of bridges across the Po River. The decision was taken to move the
Fossoli camp farther east to Bolzano. Bolzano wasin an area of northern Italy called the South
Tyrol, bordering Austria. This district had previously been part of the Austro-Hungarian Empire,
but was ceded to Italy after World War |. Many of the residents in the area were German-speaking.
Towns often had both Italian and German names, e.g. Bolzano was also known as Bozen, Merano

as Meran, Mosso as Moos, and so on.

VIIl.  Organization of the SS, Security Police and SD*

1. Generd structure

[24] Theschutzstaffel, or SS, served originally as a protective squad for Nazy party leaders. It
evolved into an elite military organization under the command of the Reichsfiihrer-SS, Heinrich
Himmler. The Waffen-SS was an armed branch of the SSformed in 1934, whose members often
fought at the front lines of the war. The sicherheitspolizie, or security police, was originally created
asacorps of personal bodyguards for Adolf Hitler. It eventually expanded to include the Gestapo

(the political police) and the kriminalpolizei (the regular civilian police). The sicherheitsdienst, was
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the security service of the SS.

[25] The SD’soperationsincluded both intelligence and police functions. While the security
police and SD were separate organizations, they cooperated in targeting groups and individuals
believed to be dangerous. The SD conducted research and developed guidelines that would be
passed to the security police for implementation. Their respective roles were meant to complement

one another.

[26] According to Dr. Peter Black, Senior Historian at the Holocaust Memorial Museum,
Washington, D.C*"., members of the SD were aso members of the SS, with few exceptions.
Generaly, a person would join the SSfirst and then be assigned to the SD. To join the SS, one had
to swear an oath of loyalty to Adolf Hitler, aswell as undergo a careful check of racial ancestry and
political reliability. The process could take ayear or longer. Members of the SD saw themselves as
elite members of the SS. They instructed other police organizationsin how to deal with perceived

enemies of the state in keeping with Nazi party ideology.

[27] Theregiona operations of the security police and SD were coordinated by the
Reichssicherheitshauptamt, the security main office or RSHA, headed by Reinhart Heydrich. The
RSHA was a key organization in the implementation of the Third Reich’s political aims. For
example, the RSHA determined whether ethnic Germans from occupied territories were racially
acceptable, politically reliable and, therefore, digible for German citizenship. In that connection, it

included an immigration and naturalization office called the einwanderer zentrale, or EWZ.
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Through the security police and SD, the RSHA was also responsible for removing unwanted
persons. As Germany expanded after the beginning of the war, each regiona office of the security
police and SD in an occupied territory was headed by a Befehishaber des Sicherheitspolizei und SD,
or BdS, acommander of security police and SD. As mentioned, in 1943, Dr. Wilhelm Harster was
appointed the BdS for Italy with headquartersin Verona. Sub-regional commanders were called
Kommandeur des Sicherheitspolizei und SD, or KdS. Below them were field officers of the security

police and SD.

[28] Himmler also appointed persona representatives in the various regions. These were called
Héhere SS-und Polizeifiihrer, or Higher SSand Police Leaders. As discussed above, SS General
Karl Wolff became Himmler’ srepresentativein Italy in 1943. Beneath him were SS and Police

Leaders and, in turn, district commanders.

[29] These pardld reporting structures of the SS and Police Leaders, on the one hand, and the
security police and SD on the other, crossed over at a certain level. For example, the KdS was part
of the SS and Police Leader’ s staff. Similarly, the BdS would report to the Higher SS and Police

Leader.

[30] Inoccupied areas, atask force of the security police and SD, called an einsatzgruppe, would
move in after the military in order to find and arrest political enemies. Each einsatzgruppe was

subdivided into various einsatzkommandos. Once aregion had been stabilized, an einsatzgruppe
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might be converted or evolve into a BdS, and an einsatzkommando into aKdS. Aswill be seen, this

was the casein Ukraine.

2. Organization of the SSand SD in Italy*®

[31] Inhiscapacity as Befehlshaber des Sicherheitspolizei und SD, or BdS, Dr. Wilhelm Harster
was responsible for, among other things, the treatment of Jews, aliens, weapons and curfews.™
More particularly, he was responsible for the police transit camp at Fossoli.’ He appointed Karl
Titho, hisformer driver, as commander of the Fossoli camp and, later, the Bolzano camp. Dr.
Harster was also responsible for various subsidiary offices of the security police and SD, including

theregional KdSin the town of Bolzano.

[32] The security police and SD were responsible for imprisoning enemies of the state under a
system of schutzhaft, or protective custody. Some of these prisoners were transferred to
concentration camps. Assigned to each of those camps was a security police and SD officer,

responsible for keeping records relating to the prisoners brought to the camp.

[33] Policetransit camps, such as those at Fossoli and Bolzano, were not the same as
concentration camps and, in fact, were under a separate command structure. Police transit camps
were under the authority of the local security police and SD offices. They had adua purpose. They
housed prisoners who might eventually be sent to concentration camps. They a so kept prisoners

who could not be accommodated in other kinds of prisons— Gestapo facilities, labour and education
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camps, or SD prisons. Some prisoners were kept in protective custody pending an investigation or a

decision whether they should be transferred to a concentration camp.

3. Invasion of German Forcesinto Ukraine

[34] In 1941, German forces moved into Ukraine, then part of the Soviet Union. In Nikolayev,
where Mr. Seifert wasliving at the time, an einsatzgruppe administered the area until 1943 when a
KdS was set up. The einsarzgruppe then moved farther east. When it invaded the Soviet Union, the
einsatzgruppe Was under orders to execute communist party officials, at al levels, and other “radical
elements’?!. Under the KdS, field offices, or Aussendienststellen der Sicherheitspolizei und des SD,
were established. The KdS Nikolayev was responsible for the police prisons run by the security

police and SD. In addition, an SS and Police Leader was appointed for Nikolayev.

[35] Nikolayev was recaptured by the Soviet Army in March 1944. German forces ordered
ethnic German residents to be evacuated before the Army arrived. Among the evacuees were Mr.,

Seifert’s parents.

IX. Mr. Sefert’'sEarly Lifein Ukraine

[36] Mr. Seifert wasbornin 1924 in Landau, Ukraine. His father was a postal worker. His

mother was a homemaker and helped out |ooking after their few animals—a pig, a cow and two

horses. His parents were of German ancestry and everyone spoke German in the home.
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[37] In 1933, when hewas nine yearsold, Mr. Seifert’sfather lost his job because he was
suspected of being a Hitler sympathizer. The family had to leave Landau. At that point, Mr. Seifert

had been in school for only two and a half years.

[38] Mr. Sefert’sfamily first went to the Crimeato live with an aunt. After severa months, they
moved to Dzhankoy and Mr. Seifert went back to school for ayear or two. They stayed there until
1939, when they returned to Ukraine. The family worked in the fields near Schonfeld, about twenty-
five kilometers from Landau, and then moved to Nikolayev to look for work. Mr. Seifert found a
jobinatool factory. He said that everyone lived in fear in those days. They were constantly afraid
of being sent to Siberiaif they said or did anything the Soviet authorities found offensive. Ethnic

Germans felt particularly vulnerable.

X. Mr. Safert Joins the German Forces

[39] Asexplained, when the German forces went into new territories, such as Ukraine, they set
up aloca administrative apparatus along with a security police and SD operation. In doing so, they
sometimes engaged local auxiliary personnel. The einsatzgruppe that entered Ukrainein 1941 had
authority to engage local reinforcements who wereracialy and politically suitable. The KdS had
similar authority once it was established. In a place like Ukraine, German forces would specifically
look for ethnic Germans, who would both be loyal to Germany and possess useful language skills.

Additionally, they might look for people whose families had lost a member through deportation. In
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the early 1940s, Soviet authorities deported many ethnic Germans out of fear that they would join
German forces and fight against the Soviet Union. Mr. Seifert fit this description perfectly. He was
from an ethnically pure German family, he could speak German and Ukrainian, and his brother,

Johann, had been conscripted by the Soviet Union in 1941.

[40] Whenthe war broke out, Mr. Seifert had avoided conscription in the Soviet army by staying
home from work. Other workers who showed up at the tool factory to receive their paychegques were

sent to dig trenches.

[41] Mr. Seifert said that people in Nikolayev were excited to hear that German forces were
advancing toward them. He was unemployed at the time, and remained so for severa months after
the arrival of German forces in the summer of 1941. However, hisfather secured ajob as a postal

worker at the local German field post.

[42] Whilethe Germans occupied Ukraine, Mr. Seifert said that Ukrainians worried that the
Soviet forces would return. If they did, he believed they would have attacked both Germans and

Ukrainians. He understood that this had occurred in other German-occupied aress.

[43] Mr. Seifert went looking for ajob in the winter of 1942. He applied to a person in a German
navy uniform and was given ajob as a security guard at Shipyard 61 in Nikolayev. Sometimes, he
acted as an interpreter for people going in and out of the yard. In 1943, the shipyard closed and Mr.

Seifert was out of work again. He recelved a dismissal dip that instructed him to report to the SD.
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He had no idea at that time what the SD was. When he presented himself, he was handed a gun and
told to guard a sanatorium building containing three cells. He was aware that the SD was
interrogating political prisonersinside and that some of the prisoners were beaten in order to get

information out of them.

[44] Mr. Seifert was given auniform —first abrown and black uniform and then afield grey —as
well as asmall Wather pistol. During his testimony, he did not remember swearing an oath to
Hitler, but in his earlier affidavit® and his testimony in the extradition hearing,?® he said that he and
the other recruits swore an oath to the “Fuhrer, the Folk, and the Fatherland.” He said he received
little training; he was ssmply shown how to load his weapon and where to stand guard. He was
given an identification card saying that he was serving in the SD, but he still did not know what the

SD was. His superior wore an SD uniform.

[45] Mr. Seifert worked as a guard until the spring of 1944 when the Soviet forces returned. His

parents had |eft for Germany in February 1944, so he was dl aone.

[46] Dr. Peter Black explained that the rigorous process of becoming a member of the SSand, in
turn, of the SD, did not apply to auxiliary personnel. Auxiliaries were not members of the SS; they
were merely employees of the security police and SD. Indeed, if they were not German citizens,
they were not even dligible to be members of the SS or the SD. They went through aless formal
screening process, but one that till involved checking ancestry and political affiliations. Auxiliaries

were given avariety of routine assignments — trandation, guarding, etc. In Nikolayev, auxiliairies
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would have been on the KdS payrall. It isunlikely that the average person employed by the SD as
an auxiliary would understand where he or shefit into the organizational structure or mandate of the

SS, the security police or the SD itself.

[47] Mr. Peter Makelke, who, like Mr. Seifert, served as aguard at the Fossoli and Bolzano
camps, also considered himself to be an auxiliary policeman. He was part of the SD, wore an SD

uniform and reported to SD officers, but was not a member.

[48] | notethat when Mr. Seifert’s parents applied for German citizenship at the EWZ in Kallies
in March 1944, they stated that their son Michagl was “currently with the SD Field Post 42819” .2
Based on this evidence, | am satisfied that Mr.Seifert was an auxiliary in the service of the SD, but

was not afull member of the SD.

XI. From Ukraineto Verona

[49] Mr. Seifert left Nikolayev in April 1944. An SD officer named Zites (whom he later
encountered in Vancouver in the 1960s) had issued him aleave dip which entitled him to visit his
parentsin Kallies, Germany. He was anxious to leave Ukraine because he was aware of the
advancing Soviet troops. He traveled to Odessa with an SS officer, an interpreter, several prisoners,
and afew oxen. In Odessa, he boarded atrain for Germany. Along the way, he saw the burning oil
tanksin Ploiesti, Romania, which had been bombed by the Allies. The train stopped at Przemyd,

where the soldiers were deloused, and then it continued to Berlin and, finally, to Kdlies. He
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managed to find his parents and spent three weeks with them. When he left to return to Nikolayev,
the field police in Litzmannstadt told him that he could not return to Nikolayev asit was no longer
under German control. He was allowed to go back to Kallies and was told to report to Verona, Italy

in three weeks time.

[50] Inkeeping with his orders, Mr. Seifert reported to the BdS, Dr. Wilhelm Harster, head of the
security serviceand SD in Verona. At first, Dr. Harster assigned him no particular duties but after a
few weeks Mr. Seifert started acting as Dr. Harster’ s personal guard. In Verona, he met Mr. Peter
Makelke, who had arrived from Kiev. He also met several other men with whom he would later

share guard duties. Many of them were ethnic Germans from the Soviet Union and Poland.

[51] After three or four weeks of guard duty for Dr. Harster, Mr. Seifert was assigned to the

trangit camp at Fossoli.

XlIl. Eventsat the Fossoli Camp

[52] Prior to 1944, the Fossoli camp had been used by the Italian army for prisoners of war.
When it came under the control of Dr. Harster, it was used for the custody of those personsthe
security police and SD sent to it - mainly Jews and Italian partisans. The Fossoli camp was under

the direct command of SS Lieutenant Karl Titho, Dr. Harster’ s former driver.
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[53] When Mr. Sefert left Verona, Lieutenant Titho picked him up in the nearby town of Carpi
and took him to the Fossoli camp. At the time, there was only a handful of German guards at the
camp, asit was still under the control of Italian authorities. However, afew weeks later, the Italians

left.

[54] WhileMr. Seifert was at Fossoli, 67 Italian partisans were shot in reprisal for the killing of
seven German sailorsin Genoa.”® Mr. Seifert and other guards had been ordered to dig a hole for the
bodies. He heard the death sentence read out by afellow guard named Gutweniger, but says he was
not present when the shooting took place. He was ordered to intercept any escaping prisoners on the
street nearby. But those who could get away took a different route through the adjacent apple
orchard, so none came hisway. Still, he fired toward the street as he had been ordered to do. After
the shooting, he saw bodies being dragged into the hole by other guards. Other than the shooting,
Mr. Seifert said that the only mistreatment of prisoners he saw at Fossoli was performed by

Sergeant Hans Haage, who doused three women prisoners with a bucket of water.

[55] Mr. Peter Makelke was, like Mr. Seifert, originally from Ukraine —in fact, he was from
Rastadt, atown not far from Mr. Seifert’s hometown of Landau. He had made his way from Rastadt
through the ail fields at Ploiesti, where he was put to work making repairs after the Allied bombing
campaign. He then made his way to Krakow, Poland. In Poland, he was given orders to report to
Verona. After presenting himself to the BdS in Veronaand doing some clerical work for afew days,

he was sent to the Fossoli camp where, in May 1944, he worked with Mr. Seifert. Both at the
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Fossoli camp and at the Bolzano camp, Mr. Makelke was in charge of small arms. He says he does

not remember the shooting of Italian prisoners at Fossoli.

[56] Soon after the shooting incident, the Fossoli camp was closed out of fear of the advancing

Allied forces. Guards and prisoners moved to the Bolzano camp. As many as 2000 prisoners were
transferred from Fossoli to Bolzano in August 1944.%°

[57] Mr. Sefert testified that he traveled by truck between Fossoli and Bolzano. At one point, a
plane shot at the truck and it went into aditch. A box of ammunition landed on his right ankle and
brokeit.

XIIl.  Conditionsin the Bolzano Camp

1. General Layout

[58] Mr. LucaPedrotti, who isaprofessional photographer, identified certain photographs of the
Bolzano camp that had been taken by hislate father, Mr. Enrico Pedrotti, after the war. Mr. Pedrotti
stated that hisfather had been a prisoner at the camp for about five months near the end of the war.
He visited the camp with his father on at least three occasions. On one of their visits, Mr. Enrico
Pedrotti, who was a so a photographer, took severa pictures. The camp has since been demolished,

so there was no way of viewing it other than through these photographs.
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[59] The photographs show various wooden buildings with painted meta roofs and open
common areas between them. | am satisfied that these photographs fairly represent of what the
camp looked like afew years after the war. Some changes had taken place. Some of the buildings
had been put to other purposes —for example, an automotive shop and a children’ s summer camp —
but, by and large, the camp was essentially the same as it had been during the war. Various

witnesses confirmed this, although some remembered more than others.

[60] Thecamp was situated in an area of Bolzano called Don Bosco. When he was a young boy,
Mr. Enio Marcdlli played at the camp during summer holidays. He explained that, due to a shortage
of housing after the war, some families took up residence in the camp’ s barracks. He agreed that the
photographs presented by Mr. Pedrotti depicted the camp accurately. Mr. Marcelli made a hobby of
tracing the history of Don Bosco, including the Bolzano camp. He created a computer drawing of
the camp’ s layout based on a hand-drawn original found in amuseum in Trento. Mr. Marcelli’s
drawing was made an exhibit in these proceedings, but only after the designations of specific
buildings and locations had been removed?’. This way, witnesses could be shown the drawing and

asked if they remembered which buildings were which.

[61] TheBolzano camp was under the same command as the Fossoli camp. The commander was
SS Lieutenant Karl Titho, assisted by Sergeant Hans Haage, who was chief of the Schutzhafilager,

the protective custody unit. While Bolzano was primarily atransit camp, it was also used as a police
prison, where prisoners could be housed and interrogated on orders of the BdSin Verona or the KdS

in Bolzano.?



Page: 25

2. Prisoners Memories of the Camp

(i) Mprs. Theresa Scala

[62] Mrs. Theresa Scalahad been arrested in 1944 along with her cousin, Mr. Luigi Scala,
because of their involvement in anti-fascist activities. Mr. Scalawas sent to a camp in Mauthausen
while Mrs. Scalawas locked up in Turin. She was released after a month, on condition that she
report every day to the SS. She was arrested again in July 1944 along with her brother, who was
sent to Buchenwald. She escaped after afew weeks, but was free for only five days before being
arrested again and returned to the SS prison. In November 1944, she was transported to the Bolzano

camp and remained there until April 1945.

[63] Mrs. Scalasadthat her street clothes were taken away from her when she arrived at the
camp and she was told to wear trousers and atop that were, essentialy, rags. Her “uniform”
displayed her prisoner number and a patch designating her as a political prisoner. Sheresided in the
women's block. Outside the women’ s barracks was afenced area. Next to her block were the

barracks for dangerous prisoners, outside of which was another fenced area.

[64] Many women prisoners were allowed to work outside the camp, but not Mrs. Scala. She
described her typical day asinvolving awake-up cal at 5:00 am, followed by aroll-call outdoors.
The prisonerslined up in rows to be counted. They were served ersatz coffee, dry bread and athin
broth for breakfast. They were served the same meal in the evening after the second roll-call.

During the day, they had to remain outdoors, no matter what the weather was.
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[65] Theinterior of the women’'sblock consisted of rows of bunk beds, covered in thin straw
mattresses. Some women used rags as blankets, but there were no sheets or pillows. The barracks
housed a few hundred women. The only source of heat was a barrel-type stove that burned wood
shavings. It had little effect. There was no source of water or toilet facilities. The interior wall did
not reach the ceiling, so it was possible to communicate with the male prisonersin the adjacent

block.

[66] Mrs. Scadasad that the camp’s guards wore military uniforms, but their outfits differed

from the usua SS uniform.

[67] For atime, Mrs. Scalawas imprisoned in the camp’ sisolation cells after she waswrongly
accused of supplying fellow inmates with tools to open up the railway cars that transferred prisoners

to Mauthausen or Flossenburg. Her experience in the cell-block is discussed below.

(if) Mr. Mario Vecchia

[68] Mr. Mario Vecchiawasaso aprisoner at the Bolzano camp. He had been amember of a
unit of partisansin the Monferrato area of northern Italy. He was arrested in November 1944 and
transported to Bolzano by bus. He resided at the camp until late April 1945. He said that his own
garments were taken from him in exchange for a pack of clothes and underwear and a pair of

wooden clogs. His clothing bore ared badge bearing an identification number. Other prisoners wore
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different coloured badges—for example, yellow for Jews, and blue for hostages. His head was

shaved in such away asto leave awhite stripe through the centre of his scalp.

[69] Thecamp'sbarracks each had aletter designation—A, B, C, D, and so on. Mr. Vecchia
resided in G Block. During the days, he worked in the courtyards and helped build the foundations
for the various workshops outside of the camp walls — the carpentry shop, the cobbler, the
mechanical shop, the seamstress, etc. He was al'so amember of awork unit that hel ped repair
damage caused by the bombing of anearby railway. Sometimes, he worked in the carpentry shop
making window frames and make-shift coffins. Once, he helped carry sand from a creek bed up to a
chateau outside of Bolzano. He had a choice whether to work. He preferred to work because it
allowed him to get out of the camp. He was not paid, but was given an extra piece of bread for his

labour. Workers were always supervised by guards and would be beaten if they stopped working.

[70] Mr. Vecchiasaid that his meals consisted of aladle of broth and a half-piece of bread.
Everyone was hungry. Sometimes, prisonerstried to steal potato peelings from the Germans
garbage. The accommodation in G Block was very much the same asin the women’ s block — bunk
beds, asingle blanket, asmall stove, no water or toilet facilities. Three hundred prisoners were

housed there.

[71] Each day began withroll-call at 5:00 am. Mr. Vecchia said that guards would try to strike
the prisoners with whips or sticks as they exited the block, and would hurl insults at them. The

prisoners then lined up to be counted. This process could take hours if it appeared that a prisoner
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was missing. Sergeant Haage would read out the names of prisoners who were to be transported to
Germany. The prisoners were then served breakfast in their barracks before going to work. They
returned at lunch-time. They worked until 5:00 pm, when another roll-call was taken and they were
served their evening meal. After that, they were locked in their barracks. This daily routine was
observed every day but Sunday, when the prisoners were excused from work and permitted an hour

of freetimein the courtyard.

[72] Mr. Vecchia smemory of the layout of the camp was quite detailed. Despite hisfailing
eyesight, he was able to identify virtualy al of the buildings and open areas of the camp. He was

also ableto identify the various buildings in the Pedrotti photographs.

(i) Mrs. Luciana Menici

[73] Mrs. LucianaMenici was arrested in October 1944. She had acted as a messenger between
groups of partisans in the mountains and their contacts in Milan. She was imprisoned in Edolo until
early November and then taken to the Bolzano camp. She arrived in the evening and the next
morning was given auniform consisting of a grayish pullover, trousers, clogs, and ajacket with a
white cross on the back. On her uniform was a badge with her prisoner number, 5929, aswell asa
triangular patch. The patches indicated each category of prisoner —yellow for Jews, red for political
prisoners, pink for hostages, and blue for foreigners. She kept her own clothes under her pillow. Ms.

Menici remained in the camp until February 1945 when she was transferred to Merano.
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[74] LikeMrs. Scala, Mrs. Menici stayed in the women's block. She gave asimilar description to
Mrs. Scala' s of the interior and exterior of the barracks. However, Mrs. Menici said that there was,
indeed, a source of potable water in the women's block, as well as a rudimentary water-closet. Mrs.
Menici also had avery clear memory of the layout of the camp and could identify the various

buildings and common aress.

[75] Mrs. Menici said that two Ukrainian guards wore grey-green SS uniforms. She could not
recall if their uniforms bore the SS lightning-bolt insignia. Other guards, the police guards, wore a
different uniform. Sometimes, they wore caps with an eagle on them. Mrs. Menici said that only the

higher officers, not guards, carried whips. They were small riding crops.

[76] Mrs. Menici said that she was never imprisoned in the cells or subjected to any abuse when

she was at the camp.

[77] Mrs. Menici said that her day began at 6:00 am. The prisoners washed under atap and then
were served a breakfast of weak coffee and dark bread. Then the prisoners assembled for roll-call.
After that, some of the women would |leave to go to work. Some worked inside the camp, in the
laundry or the tailor’ s shop, but Mrs. Menici usually worked just outside the walls organizing
equipment and tools. She said that sometimes prisoners were able to supply tools to those who were
being sent to Mauthausen or Dachau. They could use the tools to pry up the floorboards of therail
cars and escape (as mentioned, Mrs. Scala was suspected to be involved in this activity and was

imprisoned in the cell-block as punishment). Mrs. Menici also worked at sewing on buttons and
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repairing tents at another location outside the camp’ swalls, aswell as at amilitary hospital. She was
served broth and another piece of bread at lunch-time. A similar meal was served at the end of the

day, around 5:00 pm, when she finished work. Another roll-call took place in the evening.

3. Guards Memories of the Camp

(i) Mr. Peter Makelke

[78] Mr. Peter Makelke confirmed that prisoners wore badges to indicate their category —red for
political prisoners, yellow for Jews, white for homosexuals. They wore civilian clothes. The
prisoners were served soup and bread twice aday. Sometimes, prisoners were taken out of the camp
to clean up or make repairs after abombing. They were not required to do so. Prisoners were
allowed to receive food and gifts from the local population and from home. He would inspect the
packages before the prisoners could take possession of them. There was a source of running water

where prisoners could wash.

[79] The guardswore boots but not gloves. They wore caps with an eagle and a death’ s head
insignia. Only one guard carried a stick (an Austrian named Lanz), but no one had awhip. The
general rule was that guards should not touch prisoners but the rule was not strictly enforced.
However, he never saw any prisoners mistreated. Lieutenant Titho gave the guards firm instructions

not to mishehave.
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[80] Mr. Makelke was promoted to sergeant while he was at the Bolzano camp. Hisrole wasto
assign the guards to the various posts. For example, at night, there were guards in each of the four
towers on the perimeter of the camp. During the day, they were positioned on the ground and at the

front gate.

[81] Mr. Makelke said that in the spring of 1945, discipline at the camp softened somewhat
because everyone realized the war was nearly over. The prisoners started getting more food and
gradually began to be released. In fact, he was personally involved in taking prisoners out of the
camp in atruck. When the war ended, he decided to stay in the Bolzano area, so he just put on his
civilian clothes and walked up into the surrounding mountains. Other guards, he said, needed to get
away because they feared reprisals from former prisoners. He never heard of any alegations against
him for his behaviour at the camp. He stayed in the Bolzano areafor nearly five years before

traveling to Germany to connect with a cousin.

(i) Mr. Michael Seifert

[82] Mr. Seifert said that when he arrived in Bol zano, the camp doctor put a cast on the ankle he
had injured on the trip from Fossoli. He was confined to his quarters while his ankle healed. Four
weeks later, it had still not healed so he was sent to hospital in Merano. He spent another three
weeks there. He says his ankle still bothers him (although his family doctor’ s file indicates that there

was ho evidence of any abnormalitiesin the bones or muscles of his right foot when an x-ray was
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taken in 1979).° Mr. Makel ke remembered that Mr. Seifert had injured his ankle, but he did not

recall seeing himin acast.

[83] Mr. Safert said he did not begin guard duty until he returned from Merano in November,
1944. His duties mainly involved patrolling inside the perimeter wall. Sometimes, he was assigned
to the main gate. Other times, he opened the barracksto let prisoners out for the day. Once, he
supervised awork crew that had been sent to repair machines from a ball-bearing factory. He was
on duty for amaximum of two months before he himself was incarcerated in the cell-block. His
rank was smply SS-mann, but he was promoted in 1944 to gefreiter or sturmman —equivalent to a

private.

[84] Mr. Safert did not recall any fenced enclosures within the camp. He said that prisoners were
free to walk around during the day. They wore civilian clothes, even wrist-watches, although their
clothes did bear patchesindicating their classification — political, Jewish, etc. Prisoners heads were
not shaved. Prisoners did not have to work, but many did so because they wanted to get out of the

camp.

[85] Mr. Seifert said that prisoners were alowed to exchange their money for akind of currency

that was used in the camp. They could make purchases such as stamps, chocolate or soft drinks.

[86] Mr. Seifert said that he rarely spoke to prisoners except those who spoke German. For

example, the block leader of the Communist prisoners was from Hamburg.
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[87] Mr. Safert clams he never saw any prisoners beaten or abused. In particular, he never saw
Lieutenant Titho act harshly toward any prisoner. Titho was always friendly with them. Mr. Seifert

says he did not see any executions, or any dead bodiesin the camp.

[88] Mr. Seifert remembered severd of the other guards at the camp — Otto Sein, from Estonia;
Wilhelm Aplas, from Kiev; Peter Makelke from Rastadt; Artur Bartz; Albert Mayer; Konstantine
Mayer; Eugen Hapvoff from Russia; Filipp Lanz, from South Tyrol; Mittermaier, from South Tyrol;

Gottfried Pescosta; Karl Gutweniger.

[89] Mr. Safert said that guards were addressed by their family names or rank, not their first
names or any nicknames. He was called Sturmman Seifert. He was unaware of any nicknames given

to guards by the prisoners.

[90] Mr. Seifert said that a photograph showing him wearing a uniform with the SSlightning
bolts on the collar®® was taken when he was promoted to gefiwiter in the fall of 1944. It was
Sergeant Haage' sideato have him wear the SS uniform. Haage himself wore an SS uniform (but
Titho wore an SD uniform). Although Mr. Seifert was not entitled to wear the SS uniform,
Lieutenant Titho did not seem to mind. His previous uniform was field grey and may have had an
SD badge on it — he could not remember for sure (however, he was sure that hisuniformin

Nikolayev did not have the SD badge on it). He aways wore a hat because it was mandatory to do
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s0 in the German forces. He carried a Beretta machine gun, but never used it or even pointed it at

anyone. He never wore gloves or carried awhip.

XI1V.  Transports from the Fossoli and Bolzano Camps to Other Camps

[91] Asmentioned, both Fossoli and Bolzano were designated as police transit camps. One
document before the Court indicated that Lieutenant Titho had sent 63 Jews from Bolzano to
Flossenbiirg on orders form the RSHA in December 1944, and that they had arrived®. Another

showed that 59 Italian Jews had arrived at Auschwitz from Bolzano in October 1944.3

[92] Mr. Safert said that he was aware of prisoners being transported to Germany, but he was

never directly involved in that process.

XV. Treatment of Escapeesat Bolzano

[93] Mr. Vecchiastated that Sergeant Haage made clear to the prisoners that escapees would be
captured and killed. He recalled an announcement to that effect being made a morning roll-call
when an escapee was dragged through the camp by his feet. He said that escaped prisoners could
easily beidentified outside the camp by their uniforms and their shaved heads. Mr. Vecchiaalso
testified that prisoners were made to stand outside during air raids out of fear that they might escape

if the camp was bombed.
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[94] Mr. Vecchiastated that in late December 1944 he saw three men tied to the fence outside
the dangerous prisoners’ block, which was next to the women’s block. He first saw them at morning
roll-call, but it appeared to him that they had probably been tied up the night before because their
hands were already purple. They were still there the next morning. The first morning, he thought
they were dive, but he was sure they were dead the next day. The word at the camp was that the
men had been caught trying to escape through atunnel. On cross-examination, Mr. Vecchia
mentioned for the first time that he saw the guard called “ Sette” whip one of the men. In an earlier

statement, Mr. Vecchia said that he had seen seven or eight men tied to the fence, not three.

[95] Inapublished article, a person who claimed to beinvolved in creating the tunnel stated that,
when the participants were captured, they were returned to the Bolzano camp and confined to the
cell-block. He did not mention the treatment described by Mr. Vecchia. Another participant said that
the existence of the tunnel had been disclosed by fellow prisoners and those who identified
themselves as having been involved were beaten. He did not mention any deaths.®* Mr. Vecchia

could not explain the discrepancies.

[96] Mrs. Menici had no memory of theincident described by Mr. Vecchia. She agreed that it

would have been impossible to missit.

[97] Later, in February or March 1945, Mr. Vecchia said that Sergeant Haage ordered the
prisoners to assemble in the courtyard. They observed the guards known as “ Sette” and “ Otto”

dragging a dead man by the legs through the courtyard to a point behind the cell-block. The man
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had a bullet-hole in hisforehead. Mr. VVecchiarecognized him as a person from his barracks who
had tried to escape. Mr. Vecchiadid not mention thisincident in his earlier statements about events

at the camp.

[98] Mrs. Menici described an incident in which aboy was tied to a pole and beaten to death with
adtick. Lieutenant Titho called the prisoners into the yard one evening, just before or just after
Christmas 1944. He told the prisoners to observe what would happen to those who tried to escape.
The boy was dragged into the courtyard by guards and tied up to a post. The guard known as
“Misha’ used the butt end of arifleto beat him. She could recognize him even in the dark, but she
did not recognize the other guards who were involved. She did not believe the boy had a bullet
wound to his head. She thought he was still aive at that point, otherwise he would not have been
beaten. The boy was till there the next morning at roll-call. Sergeant Haage took the opportunity to
remind prisoners what would happen to them if they tried to escape. Mrs. Menici stated that thisrule

was repeated frequently.

[99] Mrs. Scaaconfirmed that the rule at the camp was that prisoners who escaped would be

recaptured and killed.

[100] Mr. Makelke described an incident in which a prisoner who had attempted to escape had an
altercation with aguard. The prisoner was shot and his body was brought back into the camp and

placed within the fenced enclosure outside the women' s block.
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[101] On another occasion, he heard that there were some bodies by the cell-block, but he never
saw them. He conceded that it would be possible to take bodies out of the isolation cells without
being seen by the guards on duty. They could have been loaded on atruck and taken away without

anyone seeing them.

[102] Mr. Makelke remembered that atunnel had been discovered at some point. He had taken a
look at it. He could not recall when the discovery was made or what happened afterwards. He

thought the tunnel was ssmply closed up.

[103] Mr. Sefert said that he never saw any captured escapees, or any other prisoners, tied to a
pole or afence. He conceded, however, that guards were under orders to shoot prisoners who
escaped. Prisoners knew what would happen to them. He said that no one tried to escape because

everyone knew that the war was almost over.

XVI1. Deathsat Bolzano

[104] A report, known as the Schoster Report, prepared shortly after the end of the war, referred to
anumber of deaths that had occurred in the Bolzano camp.® The report mentions the execution of
prisoners at the Bolzano camp in September 1944 on orders from the BdS Verona. It aso refersto
the deaths of seventeen prisoners during the period from January 1, 1945 to April 30, 1945. Eight of
those prisoners died in the cell-block. Various causes of death are mentioned. Mr. Seifert’s name

appears in thisreport, but the Minister concedes that this does not prove that Mr. Seifert was
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responsible for the killing or mistreatment of any prisoners.

[105] Desath certificates from the town of Bolzano correspond with the cell-block deaths cited in

the Schoster Report. However, the death certificates do not mention any cause of death.*

[106] Lieutenant Titho gave various statements after the war in which he made all egations against
Mr. Seffert. For example, in 1965, he stated that he had heard that Mr. Seifert and Mr. Sein had
murdered an Italian prisoner.® In alater statement, he said that he did not know any details of this
aleged crime and had never seen abody.®” Lieutenant Titho did not profess any direct knowledge

of any murders.

XVII.  Charge, Prosecution and Detention of Mr. Seifert

[107] Mr. Makelke described an evening when he and Mr. Seifert, along with some other guards,
went to a party in the town of Bolzano. At some point, the party got quite rowdy. Mr. Makelke and
aguard named Eugen Hapvaff decided to leave. The next day, ayoung lady came to the camp to see
Lieutenant Titho. She accused Mr. Seifert of rape. Mr. Seifert was arrested and put into the cell-
block along with Otto Sein. Mr. Makelke said he attended the trial against Mr. Seifert, which took
placein avillaoutside the camp. The court was presided by an SS Captain. All the guards who were
off-duty were ordered to attend. Mr. Makelke heard the sentence imposed on Mr. Seifert —nine and
ahalf years imprisonment for rape. Mr. Makelke said that there was no prohibition against

consorting with local women. He and Lieutenant Titho both had local girlfriends.
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[108] Mr. Safert admitted that, while he was aguard at Bolzano, he had had sex with an Italian
woman, which was a military offence at the time. He said that he had gone out drinking in Bolzano
one evening with Otto Sein and Peter Makelke. On their way home, at about 2:00 am, an Italian
woman appeared at a second-storey window and exposed hersdlf to them. She then came to the door
and led Mr. Seifert and Mr. Sein to the basement. After he had consensual sex with her, he returned
to the camp. The next morning, Sergeant Haage appeared and asked him to surrender his gun. He
was arrested, taken to the cell-block and locked up with Mr. Sein. He believed thistook place in

November 1944.

[109] Mr. Seifert said he was confined to the cell-block until just before Christmas 1944, when he
was tried and convicted. SS Captain Guido Held, who had been sent from the SS and Police
Tribunal in Verona,®® presided over thetrial. The SSand Police Tribunal had jurisdiction over SS
members, the staff of the SS and Police Leader, and members of police units engaged in special

operations™. (Thisisfurther evidence of Mr. Seifert’ s servicein the SD.)

[110] Mr. Seifert said that the complainant was present at the trial, but did not testify. He was
found guilty of associating with the enemy and sentenced to four years and nine months

imprisonment, to be served after the war. Mr. Sein was sentenced to over five years. Mr. Seifert
insisted that he was convicted merely of the military offence of associating with the enemy, not

rape. Mr. Makelke' s and Lieutenant Titho' s girlfriends were ethnic Germans, not Italian, so that was
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not a problem.

[111] Mr. Seifert said that he and Mr. Sein, although confined to a cell within the cell-block, were
free to use the bathroom down the hal. Their door was not locked. They also continued to enjoy the
food given to guards, which was superior to the prisoners’ food. Mr. Seifert said they remained in
the cell-block until about ten days before Hitler’ s birthday in April 1945. He said that after he was

released he was no longer on duty in the camp. He left the camp shortly thereafter, on May 1, 1945.

[112] Mr. Seifert mentioned several timesthat he was in the cell-block from the time he was
charged in thefall of 1944 until early April 1945. Y et, he also maintained that he was incarcerated
for amaximum of two and a half months. He later said that the two and half months were prior to
his court date, so the total period of incarceration was about five months. The Schoster Report notes

that Mr. Seifert was incarcerated from December 1944 to April 1945.%

XVIIl. TheCdl-block at Bolzano

[113] Mrs. Theresa Scalawasimprisoned in the isolation cells after she was wrongly accused of
supplying prisoners with tools to open the railway cars that transferred prisoners out of the Bolzano
camp. She spent several weeksin isolation. Her cell measured about 1.5 metres wide and 2.5 metres

long. It contained two bunk beds and asmall air vent high on the exterior wall.
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[114] She saw the two guards who were assigned to the cell block when her cell door was opened
in the evening at meal time. The guards ladled out broth and were assisted by two prisoners. Prior to
her incarceration, she had noticed these two guards walking from the cell block to the mess hall
where they ate their lunch. She said they were known in the camp asthe “Two Ukrainians’ and
thelr names were “Misha’ and “Otto”. She did not know which was which. One was tall and sturdy
with aruddy complexion. The other was thin and dark. They were both in their early 20s and spoke

German.

[115] Mrs. Scalatedtified that the cell next to her was occupied by a priest, Don Gaggero, to
whom she could speak through the hollow brick wall. She said that Don Gaggero warned her that
she would hear terrible sounds of crying and shouting during the night. Indeed, she did hear those
sounds and one evening, she said, she saw the source of the cries. That night, the bolt to her cell
door had not been latched and she was able to see through a crack. She said that she saw one of the
two guards poke a young prisoner in the eyes while the other held him. The guards were laughing.

The next night, and the following night, she heard more cries. She never saw the young prisoner

again.

[116] Documentary evidence* and Don Gaggero's autobiography*? suggest that Mrs. Scala
confused the dates when she was in the cell block. Don Gaggero was sent to Mauthausen in
December 1944. In his book, he does not mention Mrs. Scala as being among the prisonersin the
cell block. Indeed, he said he was the only prisoner there, except for ayoung Italian Jew whom he

thought was planted there to inform on him. Nor does he describe the torture of the young man Mrs.
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Scala claimed to have witnessed. The same documentary evidence placed Mrs. Scalain the cell
block from January 9" to February 11™, 1945. Therefore, it supports her testimony that shewasin
the women'’ s block during Christmas 1944, and was put into the cells sometime later. However, it

contradicts her evidence that she wasin the cell block at the same time as Don Gaggero.

[117] Mrs. Scalastated emphatically that she was never struck or tortured while in the cell block.
In fact, she had not seen any killings or dead bodiesin the camp at al. Nor did she see any bodies

taken out of the cell-block area.

[118] Mr. Seifert stated that he never entered any of the other cells while he was a prisoner at the
cell-block. Nor was he involved in the serving of the prisoners’ meals. He said that the prisoners
came out of their cells one at atime to be served in the corridor. Then they would return to their
cellswith their bowls of broth. He says he was not a guard at the cell-block. In fact, he said that
there were no guards assigned to the cell-block. An official would visit the cells once or twice a

week to check on prisoners. Mr. Seifert had no memory of Don Gaggero.

[119] Mr. Seifert confirmed that the cells were used not just for prisoners from the camp but also

for persons put into custody by the KdS in Bol zano.
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|dentification of Mr. Seifert at Bolzano

[120] Mrs. Scaatedtified that she saw a photograph of “Misha Seifert” in 1999 in the newspaper
“LaStampa’® in which it was reported that he had been found in Canada. She said that she
recognized him as one of the two guards assigned to the cell block. In the article, the author had
stated that most of the camp’s prisoners were now dead. Mrs. Scala contacted the author to let her
know that she was very much aive. She was interviewed by the newspaper in a follow-up story.*
She also appeared on television programs about the camp. She was then contacted by a military
prosecutor named Dr. Vittore Constantini. He showed her various photographs of German soldiers.
She recognized one of them as being one of the “Two Ukrainians’. She stated that “afterwards, |

learned that it was Misha Seifert”.

[121] IntheLaStampaarticle, Mrs. Scaladescribed both Ukrainians as being blond. She
conceded that she relied on the newspaper story to make the connection between the “Misha’ she
knew to be aguard at Bolzano and the “Michael Seifert” who wasfound in Canada. Before that,

she did not know his family name.

[122] Mr. Vecchiarecalled two Ukrainian guards at the camp who were nicknamed (in Italian)
“Sette” and “Otto” (corresponding to the words, “seven” and “eight” in Itaian). He assumed these
nicknames came from the guards' surnames. These two guards were among those who struck the

prisoners when they exited the barracks for roll-call. He said the two of them were aways together.
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[123] Mr. Vecchiadid not mention “ Sette” and “ Otto” in his earlier statementsto Italian

authorities. He said that he failed to mention them because he was asked only about Sergeant

Haage.

[124] Dr. Constantini showed Mr. Vecchia the same photographs shown to Mrs. Scala. However,
Mr. Vecchiawas not sure which of the photographs he had identified as being of Mr. Seifert. He
was only able to narrow the choice down to four of the six photographs he was shown. Later, the
prosecutor showed him a photograph of Mr. Seifert and told him that “it’ sthisone”. He learned the
name “ Seifert” at thetrial that took placein Italy. Before that, he knew the two Ukrainian guards
only by the names “ Sette” and “ Otto”. He described “ Sette” as blond and round-faced with a high-
pitched voice. “Otto” looked the same but had dightly darker hair. He said they dressed differently
from the other guards, with black boots, black gloves and awhip. Mr. Vecchia conceded, however,
that he saw these two guards rarely because of hiswork responsibilities. He sometimes saw them
when he left for work. He believed they were assigned to the cell-block. In an earlier statement, Mr.
Vecchiawas not able to describe the two Ukrainians and did not remember their names. He
conceded that he may have actually heard the names “ Sette” and “ Otto” and “Misha’ in recent years

from other former prisoners.

[125] Mrs. Menici said that a guard named “Misha’ was often on duty at the main gate and
frequently shouted insults at the prisoners. She also said that the “Two Ukrainians' were the only

guards who did not wear hats which she took to be an indication that they put themselves above the
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others. She knew them as the “Beasts’.

[126] Mrs. Menici says she remembered Mr. Seifert as being the guard called “Misha’. She later
conceded, though, that she did not recall the name “Misha’ until she was reminded of it recently,
after giving statementsto Dr. Constantini. Possibly, she heard other witnesses use that name during
proceedings against Mr. Seifert in Italy. She was present in the courtroom during some of the

testimony, as were other witnesses.

[127] According to Mrs. Menici, “Misha’” was considered by some prisoners to be a particularly
tough guard. She described him as being of medium height, with high cheekbones, around face and
expressionless eyes. She could not describe the other Ukrainian guard. When shown Dr.
Constantini’ s photographs, she thought that two of the faces were familiar, and thought that they
might be of the same person, one of the two Ukrainian guards, but she was not sure which. Among
the photographs Dr. Constantini showed her was an enlarged picture of the person she cameto call
“Mishd’. In an earlier statement given to Dr. Constantini, Mrs. Menici described Misha as being

stocky with blue eyes and afringe of blond hair falling across one eye.

XX. Mr. Seifert’s Response to Allegations Against Him

1. Torture, Beatings and Killings
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[128] Asmentioned, Mrs. Scaatestified that Mr. Seifert had either poked a prisoner’s eyes or held
the prisoner while another guard poked him. She said she never saw any other misconduct by Mr.

Seifert in the camp.

[129] Mr. Sefert denied Mrs. Scala s accusation that he and Sein had poked a prisoner’ s eyes out.
He said he had nothing to do with the prisonersin the cell-block. Mr. Seifert aso denied being
involved in the incident described by Mr. Vecchia— the dragging of a dead escapee through the
camp. Further, Mr. Seifert denied any knowledge or involvement in the killing of an escapee, as
described by Mrs. Menici. He says that he would have been in custody in the cell-block from before

Christmas 1944 until the spring of 1945.

[130] Asmentioned, Lieutenant Titho said in some statements he gave after the war® that he had
heard that Mr. Seifert, along with Otto Sein, had been involved in the murder of an Italian prisoner
in the cell-block. Mr. Seifert adamantly denied any involvement in any deaths. Mr. Seifert could not

explain why Titho, a man he considered a friend, would denounce him.

2. Easter Mass at Bolzano

[131] Mr. Vecchiategtified that Easter Mass was cel ebrated at the camp in the spring of 1945.
About 30 or 40 prisoners attended the service, which took place in the courtyard area. During the
mass, he heard screams coming from the cell-block. The priest raised his voice to be heard over the

cries. The choir of local girls aso raised their voices. Looking in the direction of the cell-block, he
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saw “ Sette” and “ Otto” carrying aperson in amilitary blanket. The screaming lasted about fifteen

minutes.

[132] Mr. Vecchiawas questioned regarding another prisoner’ s detailed diary account of the
Easter Mass in which no reference is made to any of the events Mr. Vecchia described®. Another
prisoner’ s later account of the mass also omitted any mention of screams or the carrying out of a

body from the cells. Mr. Vecchia could not explain the discrepancy.*’

[133] Mr. Seifert said that he had no knowledge of the events described by Mr. Vecchia on Easter
Sunday 1945. Mr. Seifert testified that he would have still been imprisoned at the time and was

unaware of any Easter celebration. He denied carrying a body out of the cells during Easter Mass.

XXI.  Findings Regarding the Bolzano Camp

[134] | am satisfied that the Bolzano Camp was a thoroughly unpleasant place for the men and
women who were incarcerated there in 1944-45. The witnesses before me made this abundantly
clear. | am grateful to them for their testimony, and their willingness to relive dreadful memoriesto

assist the Court in making its findings of fact.

[135] Aspart of hisregular guard duties, | am satisfied that Mr. Seifert would have been involved
in assembling prisonersfor roll-call, supervising work details, patrolling the gates and perimeter of

the camp, and escorting prisoners to the trains destined for concentration camps. However, | am not
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satisfied that any of the particular acts of torture and killing of prisoners aleged against him have

been proved.

[136] | have mentioned the identification evidence above (see Section X1X). | find that there were
problems in the manner in which photographic evidence was put before the witnesses by Italian
officials which weakens the witnesses' testimony in this area. Further, there has been contamination
of the identification evidence through the media and through exposure of the witnesses to each
other’ stestimony. These difficulties relate not just to the physical image of Mr. Seifert, but also to
his given name, his family name, and any nickname the prisoners may have given him at the camp.
Indeed, were it not for Mr. Seifert’s admission that he served as aguard at the Bolzano camp, |

might have found it difficult even to make that finding.

[137] It does seem clear, though, that there was a pair of guards, known asthe “Two Ukrainians’
who had areputation for treating prisoners particularly harshly. Given the weak identification
evidence, it would be difficult to conclude that Mr. Seifert was one of them. There were other
Ukrainian guards at the camp, including Mr. Makelke (but not including Otto Sein), so it isdifficult
to accept that Mr. Seifert would have stood out on that basis alone. But even if Mr. Seifert was one
of the“Two Ukrainians’, it is quite possible that their reputation for brutality was a product of

prisoners’ gossip and assumptions, rather than conduct that could be attributed to them directly.

[138] Witnessesreferred to the phenomenon of the “ prison radio” — the exchange of information

from prisoner to prisoner by word of mouth, whether in the courtyard, on work details, or passed
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through openingsin the walls between barracks. Any reputation that prisoners attributed to Mr.
Seifert and Mr. Sein may have been caused or exacerbated by their convictions and incarcerationin
the cell-block. Prisoners may have perceived them to be responsible for any events that happened in
the cell-block between December 1944 and April 1945, when, in fact, it islikely that much of the
alleged mistreatment of prisonersin the cell-block was at the instance of the KdS Bolzano, the BdS
Verona, Sergeant Haage (as head of protective custody at the camp), or Albino Cologna (who was

tried, prosecuted and convicted for his conduct in the cell-block after the war)™.

[139] Accordingly, | am not satisfied that the alegations againgt Mr. Seifert as set out in the
Statement of Claim (see para. 11 above) have been proved on the balance of probabilities. Indeed, in
respect of most of the alegations, there is smply no evidence before me. In respect of additiona
accusations made by former prisoners, again, | cannot find that they have been proved. The
identification of Mr. Seifert as the perpetrator of those specific actsis weak. Further, events that
should have been seen and corroborated by others were not. Some of the alleged events occurred in
the dark (the beating of an escapee described by Mrs. Menici and the torture of ayoung prisoner in
the cell-block described by Mrs. Scal@). There are inconsistencies in the descriptions of events given
by witnesses in their various statements. A lot of time has passed. | hasten to state that | am not
suggesting that witnesses fabricated evidence, or even that they are mistaken. | smply conclude
that, based on the evidence as awhole, | am not satisfied on the balance of probabilitiesthat Mr.

Seifert is responsible for the events witnesses described.
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[140] | dofind, however, that Mr. Seifert was convicted in 1944 of the more serious offence of
sexual assault, not merely of associating with the enemy. | base thisfinding on the gravity of the

sentence imposed on him and the formality of the proceedings taken against him.

XXII. Travel from Bolzano to Lutenrode

[141] Mr. Seifert testified that near the end of the war officers burned the camp’ srecords. He | eft
the camp on May 1, 1945, aweek before the war ended. He traveled in atruck with Sergeant Haage,
Walter Lessner, Otto Sein and another soldier up into mountains near Bolzano. They stayed the first
night at afarm northeast of the camp. The farmer’ s wife gave him some civilian clothes so that he
could discard his uniform. They could go no further by truck so, the next day, they continued on
foot toward Germany. He decided to go to Germany because he spoke the language and he hoped to
reunite with his parents. His last letter from them indicated that they were in Rigen, anidand in the
Baltic Sea. He did not want to go there, however, as he believed it was under Soviet control at the

time. Hefdt that if he returned to the Soviet Union, he would have been shot for treason.

[142] Mr. Seifert and Mr. Sein were picked up by the American Fliegende Streife, the flying
sguad, and taken to Bad Reichenhall. He was taken before a German officer, who asked him
guestions about his place of birth and military service. He no longer had any money or identification
papers. He said that these had been taken from him by an American soldier. He had previoudly
burned his passport and birth certificate in Bolzano before he left the camp. When he explained to

the officer that he was from Ukraine, the officer said that this was a problem, but that he would
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“think of something.” By contrast, Mr. Sein’s place of birth, Estonia, did not present a problem.
(Presumably, this was because the Soviet Union’s claim to Estonia was not recognized by the West,

so there was lessrisk of a person born in Estonia being repatriated).

[143] When the officer returned, he presented Mr. Seifert and Mr. Sein with dismissal dips. Mr.
Seifert’sdip gave his place of birth as Narva, Estonia (the same as Mr. Sein’s). It was dated May
23, 1945. It dso stated that Mr. Seifert had never been a German soldier and had been released from
the prisoner of war camp at Bad Reichenhall with the consent of the American commander.*® Mr.
Seifert believed that the officer assumed that he was a migrant worker because hewasin civilian
clothes at the time. The officer told him that when things calmed down after the war, he should

resume using his correct place of birth. Mr. Seifert never made the correction.

[144] From Bad Reichenhall, Mr. Seifert traveled north-east, toward Hannover. He avoided going
too far east because he was afraid of encountering Soviet troops. From Hannover, he went west to
Lutenrode, where he found work on afarm owned by Mr. Wilhelm Ahlborn. He arrived on August
20, 1945. When he registered with local authorities, he gave his birthplace as Narva, Estonia®® He
stayed in Lutenrode for about two years and then moved to Eddigehausen, where he lived with and

worked for afarmer named Mr. Otto Gastrock.” He stayed there until he left for Canadain 1951.

Applying for a Canadian Visa
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[145] While Mr. Selfert was working in Lutenrode, he encountered Mr. Walter Lessner in
Bovenden. Mr. Lessner had been the paymaster both at the Fossoli and Bolzano camps. Mr. Lessner

invited him for lunch at his home.

[146] Mr. Makelke testified that he aso bumped into Mr. Lessner in 1951. Mr. Lessner told him
that Mr. Seifert wasin the region. Mr. Makelke said he was not keen to renew his acquaintance with
Mr. Seffert but, nevertheless, ended up meeting him at Mr. Lessner’ s home for lunch. They both

expressed their hope of immigrating to Canada.

[147] Mr. Seifert says he was keen on moving to Canada because he was afraid of living and
working so close to the Soviet border. He understood that the Y alta Agreement required Soviet
citizensto be repatriated, and he was afraid of the consequences if he returned to Ukraine.
Lieutenant Titho had explained thisto him when Mr. Seifert visited him in Detmold in 1947. Mr.
Seifert said that Soviet troops were able to locate former Soviet citizens through records kept by
local mayors. They conducted raids during the night in order to repatriate former citizensforcibly.
In addition, Mr. Seifert said he was obvioudly interested in improving his economic circumstances

by moving to Canada.

[148] Based on instructions he received from the Canadian consulate in Hannover, Mr. Seifert
obtained a birth certificate, a passport and references from his doctor and a Protestant minister to

support his application for a Canadian visa. To get the necessary documents, he swore a statutory
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declaration giving his birthplace as Narva, Estonia.®® That information made its way into his

passport, issued in Gottingen on July 6, 1951.%

[149] When he returned to Hannover with the required documents, a Canadian officia approached
him in the line-up and asked him if he wanted to go to Canada. Mr. Seifert followed the official and
an interpreter into the building and presented his documents. When the official, who spoke both
German and Russian, asked him about his activities during the war, Mr. Seifert lied. He said that he
had been in Italy working as a horse-handler with the Cossacks. He saysthat he felt compelled to
lie. He was afraid that if he had told the truth, he would not have been allowed to go to Canada. He
was aware that there was alot of concern about what had transpired in some of the camps, such as
Auschwitz, during the war. Even though the Bolzano camp he served in was nothing like
Auschwitz, Mr. Seifert felt, asaformer camp guard, he would not be alowed into Canada. Had he

told the truth, Mr. Seifert felt sure he would have been sent back to the Soviet Union.

[150] Mr. Seifert dso lied about his place of birth. He explained that he was still worried that he

might be repatriated to the Soviet Union if he had said that he was born in Ukraine. And, if that had

happened, he would have been sent to Siberia or shot.

XXIV.  Security Screening of Prospective |mmigrants™

1. The Balance Between Security Concerns and Increased Immigration
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[151] Until 1950, Canadian immigration matters were dealt with in the Department of Mines and
Resources. In 1950, a new Immigration Act was enacted, which created a Department of Citizenship
and Immigration. These developments grew from an increased awareness, both within Cabinet and
the public service, that immigration policy was amatter of pressing significance in the post-war
years. Prior to the war, Canada simmigration policy was focused mainly on grounds for
prohibiting, rather than receiving, immigrants. However, after the war, Canadawas interested in
welcoming greater numbers of immigrants. Y et, officials remained concerned about the suitability
of some of those wishing to establish themselvesin Canada. Prime Minister Mackenzie King
declared his view of the direction of Canadian immigration policy in aspeech delivered in the
House of Commons on May 1, 1947.>° The Prime Minister made clear that Canada was interested
in welcoming greater numbers of immigrants, particularly those displaced by the war, and that new

immigration rules were to be established by legidation, regulation and administrative action.

[152] Since 1923, prospective immigrants to Canada had been required to have avisaissued by a
Canadian visaoffice.>® Further, as early as 1945, Cabinet directed that new entrants to Canada be

screened by the RCMP for security purposes.®

[153] In 1946, Prime Minister Mackenzie King established a committee called the Security Panel
whose role was to consider and provide advice on issues relating to the security of Canada
generaly, including security issues arising in the immigration context. The Security Panel was

chaired by Mr. Arnold Heeney, who was Secretary to the Cabinet. Other members included staff
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members of the Privy Council Office, Externa Affairsand National Defence, aswell as

representatives of the various armed forces and the RCMP. The Panel first met in June 1946.%

[154] At the Security Panel’s second meeting, in July 1946, it considered whether there was
adequate legal authority to refuse entry to prospective immigrants on security grounds. It established
a sub-committee to investigate the matter further.> The sub-committee reported back and
recommended an amendment to the Immigration Act prohibiting entry to Canada by members of
particular groups. However, when the responsible Minister brought the proposal to Cabinet, it was
not accepted. Rather, the decision was taken to deal with security screening of prospective

immigrants by other means; that is, by administrative action. ®

[155] The Security Pandl aso decided in July 1946 that ass stance should be sought from the
British Foreign Office in setting up a system of security screening. The British agreed, and RCMP
officers were dispatched to London to begin their work in the fall of 1946.%* The RCMP discovered
that there was alarge backlog of applications waiting for screening in London. In due course,
Cabinet was asked to provide direction as to how the RCM P should proceed in the circumstances.
In essence, Cabinet |€eft it to the RCMP' s discretion to decide how and where to conduct security

screening.®

[156] The RCMP sought further guidance from Cabinet in 1949. Again, Cabinet |eft the matter to
the RCMP to deal with. The criteriathe RCMP were using at the time were set out in a

memorandum sent to Prime Minister Louis St. Laurent on September 21, 1949.%% Persons excluded
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from Canada on security groundsincluded members of the “ SS or German Wehrmacht and found to

bear mark of SS blood group (hon-Germans)”. It did not mention the SD specifically.

[157] InMarch 1950, Cabinet passed an Order-in-Council making German nationals with
relatives in Canada and ethnic Germans who had not been citizens of Germany prior to September
1, 1939 ligible for admission to Canada.® This policy shift was reflected in an officia circular of
the Department of Citizenship and Immigration.®®> An additional Order-in-Council, PC 1950-2856,
came into force on July 1, 1950, making eligible for entry to Canada those persons who could
establish their suitability “having regard to the climactic, socia, educationd, industrial, 1abour, or
other conditions or requirements of Canada’. A further Order-in-Council that year removed German

nationals from the category of enemy aiens.*®

[158] In August 1950, the exclusion of former Nazi party members was also relaxed.®” The
Commissioner of the RCMP instructed officersin the field not to exclude immigrants on the basis
of membership in the Nazi party.® This loosening of digibility for entry to Canadagaveriseto a
reconsideration of the criteriaused to screen out potential entrants. When the Security Panel was
asked for itsadvicein the fal of 1950, it confirmed that persons who were members of certain
organizations, including the SD, should continue to be excluded, but it also stipulated that this
prohibition should not extend to persons in German-occupied territories who might have been

pressured to serve in the German forces.®®
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[159] InJuly 1951, the Security Pandl advised that membership in the Waffen SS should no longer
be considered a basis for blanket exclusion of immigrants.” This advice was based on information
about the pressure imposed by German forces on young men to enlist, particularly in the Baltic
states. As aresult, those who could establish that they had been conscripted into the Waffen SS
were considered admissible. The RCMP remained concerned about Waffen SS members, whether
conscripted or not, and continued to apply the previous criteria strictly. The following year, the
Security Panel formally confirmed its general position that members of particular organizations
should continue to be screened out, but it also repeated its policy on conscripted members of the
Waffen SS. The RCMP took the position that only those persons who had been conscripted after the

end of 1943 were digible for entry to Canada.”

[160] Security screening involved research into various sources of intelligence. For prospective
immigrants from Germany, for example, important sources of information were the Berlin
Document Centre and the Criminal Record Centre in Hamburg. Allied sources, such as M16 or the
U.K. Home Office, would also be consulted on aregular basis. Due to backlogs, however, it was
recognized in early 1951 that the primary tool of security screening was the personal interview with

the applicant, even though it had its obvious limitations.”

[161] On May 15, 1952, the Security Panel again identified the particular groups whose members
ought to be excluded from Canada.”® Those groups included “former members of the SS, the
Sicherheitsdienst, the Abwehr, the Gestapo and any former member of the Nazi Party who under

Allied Control Council Directive 38 of October 12, 1946 was classified asamajor offender or
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offender.” “Mgjor offenders’ included active members of the Gestapo, the SD and the SS.”* It also
advised that “ particular care should be taken to exclude persons who were responsible for brutalities

in concentration or labour camps.” ™

[162] The Security Pandl’s decision can be read in two ways. Firg, it can be read as prohibiting al
members of the SS, SD, Abwehr and Gestapo absolutely, as well as members of the Nazi party who
came within the categories of “magjor offender” or “offender”. Alternatively, it could be read as
prohibiting members of the SS, SD, Abwehr, Gestapo and the Nazi party, only if they fit within the
categories of “major offender” or “offender”. RCMP Inspector William Kelly seemsto have
interpreted the decision in the latter manner. However, having analyzed the Security Panel’s
decision, he prepared asimplified list of prohibited groups for use by officersin thefield.” In
effect, hislist is consistent with the first interpretation of the Security Panel’ sinstruction to the
extent that he would exclude al members of the named organizations absolutely. Inspector Kelly’'s
list did not make reference to Allied Control Council Directive 38; nor did it use the terms*“ major
offender” or “offender”. Instead, based on hisinterpretation of the Security Panel’s guidance and his
analysis of the Allied Control Council Directive itsdf, Inspector Kelly’s conclusion was that all
former members of the SD, for example, were, by definition, “major offenders’. It was unnecessary,
therefore, for there to be any reference to that term, or to the Directive itself, in the instructions
given to officers overseas. Inspector Kelly’ s list appears to be consistent with the criteria that were
being applied in the field as early as December 1950,”” and in place at the time that Mr. Seifert

applied to enter Canada.
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[163] Accordingly, persons who were former members of the SS or SD would have been screened
out on security groundsif they applied for a Canadian visain 1951. Former camp guards would
have received particularly close scrutiny. Some allowance might have given to persons who could
show that they had been pressured to join the German forces, particularly in the Baltic States. Mr.
Seifert did not claim to be under any particular pressure to serve in the German forces. He smply

needed ajob.

2. The Security Screening Process

() Visa Officers

[164] Mr.JA.W. Gunn served asfighter pilot in the RCAF during WWII and, after returning from
the war, took up a position in the immigration branch of the Department of Mines and Resources.
He started out working at the Dorval Airport examining entrants to Canada — tourists, business
people, and prospective immigrants. In January 1954, he was transferred to the Canadian Embassy
in Brussels where he was employed as a visa officer. When he first began hiswork in the
immigration area, the prevailing government policy on immigration was set out in Order in Council
PC-695, dated March 21, 1931 and entitled “ General Prohibition to Admission”.” In general terms,
it prohibited entry to Canada except by members of certain specified groups. Over time, as

discussed above,” Cabinet amended that order to allow grester numbers of immigrants into Canada.
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[165] Mr. Gunn described the process of security screening of persons seeking entry to Canada.
The process was the responsibility of the RCMP. Visa officers were not involved in security
screening. Rather, “visa control officers’, who were members of the RCMP, performed that
function. According to the instructions given to immigration officersin 1947, persons who served

with the enemy in any capacity during the war were not digible for entry to Canada.®

[166] Mr. Gunn explained that persons seeking entry to Canada had to complete aform called an
“OS8". In an oversess office, the OS8 would be reviewed by avisaofficer to seeif the person was
eligible for admission to Canada. It included arange of persona information about the applicant and
his or her employment history since 1939 (the latter was not originally included on the form® but
was captured separately; |ater, the form was changed® so asto include it). The applicant would also
have to supply supporting documents, such as a police certificate. If the documentation appeared to
bein order, it would then be sent to a visa control officer, who would conduct the security
screening. Security screening was sometimes referred to as“ Stage B” of the processing of avisa
application. While the screening process was being carried out, the applicant would be asked to
supply any additional documentation required and undergo amedical exam. After the security
screening and medical clearance processes were completed, the visa officer interviewed the
applicant. Only if the applicant passed security screening could he or she be granted avisa.
Similarly, if the person was found to be medically unfit (e.g. suffering from tuberculoss), the visa
officer would not issue avisa. The visaofficer dways checked the applicant’ sfile to seeif he or she

had “ Passed Stage B”.
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[167] Attheinterview, thefina stagein the visaapplication process, the visa officer attempted to
determine whether the applicant was likely to become successfully established in Canada. In other
words, not al persons who passed the security and medical clearances obtained avisa. Thevisa

officer had the ultimate discretion whether to issue avisa.

(i) Visa Control Officers

[168] Mr. D.D. Cliffe was aflight engineer in the RCAF during WWI1. After the war, hejoined
the RCMP. In 1951, he was posted to Italy (Rome, Naples and Genoa) as avisacontrol officer. In
1953, he was transferred to Germany, then to Sweden, Finland and Switzerland. He returned to

Canadain 1958.

[169] Asavisacontrol officer, Mr. Gunn explained, hisrole wasto apply the criteriafor rejecting
visa applicants on security grounds. Once he received the applicant’s OS8 form, he would ask local
(e.g. Italian, German, etc.), aswell as British and American authorities for any records on the
person. In order to check those records, it was important to know the applicant’ s date and place of
birth.2 He would then question applicants about their past, particularly their activities during the
war. Applicants did not give their answers under oath, but they were instructed to tell the truth.
Applicants could be regjected for being evasive or untruthful. Based on the information at his
disposal, Mr. Gunn would stamp the applicant’s OS8 form with either “Passed Stage B” or “Not
Passed Stage B”. In the latter case, he would prepare areport giving his reasons, but the applicant

was never informed of those reasons.
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[170] Mr. Cliffe described the situation in Germany when he was posted there in 1953. In contrast
to the dituation in Italy, where applicants usually had numerous supporting documents, in Germany
applicants had little. German nationals would usually have a birth certificate and passport, but
resident aliens had few documents. Canadian immigration authorities relied on interviews to get the
information they needed. Overall, though, the screening process was essentially the same asit had

beenin Italy.

[171] Mr. Cliffe said that he would reject members of the SD on the basis of his understanding,
and written instructions, that SD members were also members of the SS. The origina rejection
criteriahe was asked to apply included “Members of the SS or German Wehrmacht, found to bear
mark of SS blood group (non-Germans)”.2* If an applicant had stated that he was a camp guard
during the war, Mr. Cliffe would ask for particulars about the camp, its location and purpose, the
applicant’ s duties, what kind of uniform he wore, the kinds of prisonersthat were being held in
custody, and so on. Mr. Cliffe confirmed that members of the SS had to swear an oath of loyalty to
Adolf Hitler. They wore a digtinctive uniform, whether in the Waffen SS or the Allegemeine SS,
and SD members had a specia patch on the deeve of their uniforms. If he had encountered an
applicant who admitted that he had worn an SD uniform, carried a weapon, and served within the
structure of the SD, he would have excluded him under the prevailing criteria. In his experience,

camp guards were generaly SS members and were not permitted to enter Canada.
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XXV.  Security Screening of Mr. Seifert

[172] Mr. Seifert’'s German passport™ wasissued on July 6, 1951 in Géttingen. It indicates that he
wasissued avisa by an officer named J.M. Logan under the authority of PC-2856 on July 19, 1951
in Hannover. The passport shows that Mr. Seifert also recelved an Assisted Passage Loan, which he

repaid in 1953. The passport bears the stamp of amedical officer dated July 16, 1951.

[173] Mr. Cliffetestified that he knew the visa control officer in Hannover in 1951, Mr. Fontanne,
who spoke German and Russian fluently. Dr. Angelika Sauer, Professor of History at Texas
Lutheran University®, who specializesin Canadian history and Canadian foreign policy during and
after World War |1, researched personnd lists for the Hannover office and, based on those, believed
that Mr. Fontanne did not begin working in Hannover until November 1951. Still, Mr. Cliffe's
evidence on this point was very clear — he visited Mr. Fontanne in Hannover in the summer of 1951.
Given that Mr. Seifert said he met with a man who spoke both German and Russian fluently, itis

likely that he was screened by Mr. Fontanne.

[174] Mr. Seifert, asarefugee of German ethnicity who had acquired German citizenship after
1939, was dligible for entry into Canada, ¥'so long as he did not fit into any of the criteria for
inadmissibility that were in place at the time. However, in my view, Mr. Seifert would have
screened out on the basis of his association with the SD, aswell as his service as a camp guard.
Even though Mr. Seifert was not a“ member” of the SD, and was merely an auxiliairy, | am satisfied

that avisa control officer would have considered him to be inadmissible under the prevailing
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criteria. In short, if Mr. Seifert had disclosed his war record, he would not have been allowed entry
to Canada. Further, by giving his place of birth as Estonia, he may have benefited from a more
generous attitude on the part of Canadian officials, even if they suspected he was lying about his
war record. As mentioned, persons from the Baltic States were thought to have been coerced into
service in the German forces, particularly after 1943 (when Mr. Seifert became asoldier). Findly, if
Canadian officials had checked the foreign intelligence records at their disposal under the name
“Michadl Seifert”, they may have uncovered information suggesting that he was one of the “Two
Ukrainians’ at the Bolzano camp.®® However, they might not have made a connection to the

Michad Safert who said he was from Estonia.

XXVI. Mr. Safet’'sLifein Canada

1. Generdly

[175] Mr. Seifert arrived in Quebec City aboard the SS Nelly in August 1951. The landing record
saysthat he gave his place of birth as Narva, Estoniaand his nationality as German.®® He made his
way to Prince George, British Columbiaby train. He stayed in Prince George for five years,
working for Canadian National Railways. He then moved to the Vancouver area and worked in the
lumber industry for many years. His employment records show that he continued to give his

birthplace as Narva, Estonia.*
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[176] Intheearly 1950s, Mr. Seifert and Mr. Makelke met up again in Vancouver and, in fact,
became neighbours. Their families socialized frequently over the ensuing decades. They later had a

faling-out.

[177] Mrs. Chrigtine Seifert came to Canadain 1954. She lived with her brother and his family in
New Westminster, British Columbia and worked in a plywood factory. She met Mr. Seifert at a
dance at the Alpen Club in the spring of 1956. They married in the autumn of that year. Mr.

Makeke was Mr. Salfert’ s best man.

2. Applying for Citizenship

[178] Mr. Seifert applied for Canadian citizenship in 1966.”* He did not fill out the application; he
was assisted by his neighbour and by Mrs. Seifert. However, the application was signed by Mr.
Seifert and he confirmed that the information in it was true. The application gave his birthplace as
Narva, Estonia. The application aso indicates that Mr. Seifert had never been charged with an
offence or sentenced to prison. Mr. Seifert acknowledged that thisinformation was incorrect. Mrs.
Seifert also knew that the application contained false information both about her husband' s place of
birth and about the charge and punishment imposed on him during his time in the Bolzano camp.

Mr. Seifert was granted Canadian citizenship on June 24, 1966.
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[179] Mr. Seifert applied for a Canadian passport in 1969. Again, he gave his birthplace as Narva,
Estonia.®* Mr. Seifert testified that he did not correct the information about his birthplace because he

was afraid he might be sent back to Germany.

[180] During hisyearsin Canada, Mr. Seifert never changed his name or otherwisetried to hide

from authorities.

XXVII.  The Defence of Necessity

[181] Mr. Seifert arguesthat he wasjustified in failing to disclose his correct place of birth
because of awell-founded fear of being forceably repatriated to the Soviet Union, where he would
have been severely punished or killed. Further, he suggests that he had to get out of Germany
because of a congtant fear of being captured by nearby Soviet forces. Accordingly, he believes he
was aso judtified in failing to disclose his activities during the war because, had he been truthful, he

would not have been allowed to enter and live safely in Canada.

[182] The defence of necessity isrecognized in criminal law and is defined by very strict
parameters. * Generally speaking, it appliesin situations where a person faces an urgent and
imminent danger, has no reasonable alternative to breaking the law, and his or her unlawful conduct
is proportionate to the harm that was avoided. The defence can also arise in civil matters (for

example, in tort actions), but it is rare.** The strict requirements of the criminal law do not apply.
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However, to succeed on the defence, the defendant still must prove that he or she faced agenuine

danger, and that his or her response was reasonable and proportionate in the circumstances.”

[183] The Federal Republic of Germany, or West Germany, became a country in 1949. The
Minister argues that there was no longer arisk of any German citizens, such as Mr. Seifert, being
repatriated to the Soviet Union after 1949. Mr. Seifert said that, while he had not observed this
directly, Soviet authorities were still capturing former Soviet citizensin 1951 when he | eft

Germany.

[184] Dr. Sauer testified that a personin Mr. Seifert’ s circumstances would have had alegitimate
fear of forced repatriation to the Soviet Union in 1945, but not in 1951 when he applied for entry to

Canada.

[185] Mr. Makelke believed that Allied forces, at the end of the war, undertook to repatriate Soviet
citizens. It was common knowledge that Allied soldiers would pick up German ex-soldiers and, if
they were originally from the Soviet Union, would turn them over to Soviet authorities. Mr.
Makelke said that the persons who were turned over in these circumstances would never be heard
from again. They would be shot or sent to Siberia. He understood that thisiswhat happened to his

friend, Eugen Hapvaff, who had aso been aguard at Bol zano.
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[186] Mr. Makelke stated that one of the reasons why he had wanted to immigrate to Canada was
because there were Soviet troopsjust afew kilometers away from where he was staying in

Germany. Had those troops decided to march west into Germany, he felt he would be shot.

[187] Mr. Gunn testified that he was aware of some forced repatriation of Soviet citizens after the
war. He believed that there was a general agreement among agencies dealing with immigrants and
refugees that persons displaced by the war should be returned to their countries of origin. With
respect to the Soviet Union specificaly, Mr. Gunn was aware that some of those who were forced to
return there after the war were later sent to Siberia as punishment for having served with German

forces. He agreed that repatriation to the U.S.S.R. was dangerous.

[188] Mr. Gunn said that all applicants for visas were asked for their place of birth. Visa officers
did not single out persons from the Soviet Union —they were not trying to identify people who

should be repatriated to the U.S.SR.

[189] Mr. Cliffe said that he was unaware of anyone being repatriated from Germany to the Soviet
Union. In fact, his understanding was that there was alaw prohibiting repatriation. However, he
agreed that if a Soviet citizen who had served in the German forces had been repatriated, he or she

would probably have been shot.

[190] Thereissome documentary evidence to support Mr. Seifert’s claim that forced repatriation

to the Soviet Union was areal possibility in the yearsimmediately following the war. A Canadian
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visa control officer named J.M. Knowles, stationed in Fallingbostel, Germany, wrote to his superior
in Karlsriihe in January 1950, and outlined the circumstances of former Soviet citizens who wished

to obtain entry to Canada.*® He noted that many Ukrainians, for example, welcomed German troops
when they arrived in 1941 and gladly supported them. However, this put those supporters who, like

Mr. Seifert, found themsel ves outside the Soviet Union after the war’ send in adifficult position:

As the recent War drew to a close in 1945, it was seen by these persons then in
Germany that it would be a great mistake to be found with any papers which would
indicate that they are actually Soviet citizens, as the only two alternatives would be
dow death in Siberia or a quick drop suspended from a hempen rope.®”’
[191] Mr. Knowles memorandum confirms that, until 1947, Soviet citizens were forcibly
repatriated to the Soviet Union under the terms of the Y ata agreement. To avoid this, Soviet
citizens would often obtain false papers, including passports, showing that they were citizens of
Poland. Mr. Knowles' practice, which he recommended be continued and followed by his
colleagues, was to issue visas to applicantsin these circumstances and simply indicate on the
application form or the visathat their place of birth wasin the Soviet Union, notwithstanding their
documents to the contrary. He considered the security implications of this practice, noting that
security screening would have to be redone using the correct information; otherwise, a“ security
reject” might be cleared on the basis of inaccurate information. However, it is clear that Mr.
Knowles thought that this was unlikely. Further, he genuinely believed that personsin these
circumstances represented “the truest refugees from political oppression” and did not present a

security risk. Still, I note that he said he granted visas to persons who were “ otherwise admissible’

to Canada, suggesting that he still conducted security screening of those applicantsin the
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predicament he described.

[192] Itisunclear what happened in responseto Mr. Knowles memorandum. It appears, however,
that the issue was regarded as a sensitive one. There was some concern that relations with the Soviet
Union would worsen if it became known that Canada was knowingly admitting persons who should
have been repatriated to the Soviet Union.* In addition, it was recognized that some prospective
immigrants had changed their namesin order to protect relatives remaining in the Soviet Union
from reprisals. Obviously, Canada did not wish to force these persons to use their correct names.® It
seems that Canada regarded the problem as atemporary one and was content to leaveit to

immigration officersin thefield to deal with it."®

[193] A longer-term problem arose with respect to applications for citizenship on the part of those
who had provided incorrect information when they obtained Canadian visas. The Canadian
government was asked how it intended to deal with persons who, out of fear, gave false information
to immigration officials but who had to swear to the accuracy of their persona databefore a
citizenship judge in order to obtain Canadian citizenship.* The Department of Immigration
suggested that these persons should arrange to have their landing records corrected.’® In turn, the
applicants' prior misrepresentation would not be held against them in their citizenship application.
They would be entitled to keep their assumed identities and their real names would be kept

confidential 1%
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[194] Thisevidence confirmsthat Mr. Seifert’sfear of forced repatriation to the Soviet Union was
well-founded, particularly in the early years following the war. | have no doubt that his fear
continued to exist for some time thereafter, perhaps even to the point when he acquired Canadian

citizenship.

[195] However, inlega terms, Mr. Seifert has not established that his conduct can be excused
under the defence of necessity. He had other reasonable options open to him other than to obtain
entry to Canada by misrepresentation. He spent severa yearsin alocation close to the Soviet

border, rather than move to a safer location. The likelihood of repatriation diminished over time and,
by 1951, it would not have been reasonable to believe that it was imminent. Further, Mr. Seifert
conceded that his desire to go to Canada was partly motivated by economic factors. To my mind, to
succeed on a defence of necessity, a person must show that he or she acted with the singular purpose
of avoiding an imminent peril. An alternative economic objective isincompatible with a defence of

necessity.

[196] Thisevidence shows that, but for hiswar record, Mr. Seifert might have received favourable
consideration when he applied for a Canadian visa, even though he lied about his birthplace.
Canadian officiads might have turned ablind eye if they suspected that he was smply a Soviet
citizen trying to avoid repatriation. However, as explained above, Mr. Seifert was clearly asked
about his activities during the war and he deliberately misrepresented them. Had he told the truth, he

would have been screened out as a camp guard serving inthe SD. Therefore, | find that Mr. Seifert
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obtained entry to Canada, and subsequently acquired Canadian citizenship,’® by misrepresenting

and concealing his activities during the war and his place of birth.

XXVIII.  Charter Arguments

[197] Mr. Safert arguesthat these proceedings violate the principles of fundamenta justice as
guaranteed by s. 7 of the Canadian Charter of Rights and Freedoms. In particular, he submits that
the Government of Canada’ s decision to initiate proceedings both to extradite him to Italy and to
revoke his Canadian citizenship is oppressive. In addition, he argues that he has been denied the
rights an accused person would normally enjoy because of the civil nature of these proceedings. For
example, had he been charged with a crime, he would have had the right to be tried within a

reasonabl e time and the right not to incriminate himself.

[198] However, the jurisprudenceis clear that section 7 does not apply to these proceedings.

Justice Allen Linden explained in Luitjens v. Canada (Secretary of State)'””:

Firdt, at the time of the decision of the Court, at least, S. 7 was not engaged in that there was
not yet any deprivation of Mr. Luitjens "life, liberty and security of the person”. All that was
decided by thetrial judge was the fact that Mr. Luitjens obtained his Canadian citizenship by
false representation. Thisfinding may well form the basis of decisions by others, which may
interfere with those rights at some future time, but this decision does not do so. Therefore, it
ismerely one stage of a proceeding which may or may not result in afinal revocation of
citizenship and deportation or extradition. (Emphasisin original.)
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[199] In other words, my findings of fact will not, in themselves, deprive Mr. Seifert of liberty or
security of the person. They will smply form the basis of areport which may or may not result in

revocation of citizenship and deportation.'®

[200] | note also that section 7 can apply both to extradition proceedings'®’ and deportation
proceedings'®, because thereis a closer causal connection between government action and any
potential adverse consequences. Mr. Selfert had the opportunity to raise Charter arguments within

the extradition proceedings against him and, in fact, did so.

[201] | have no doubt that Mr. Seifert and his family found these proceedingsto be oppressivein
the circumstances, as well as apersonal and financia hardship. | have been unable to find another

case where extradition proceedings and citizenship revocation proceedings have been mounted in

paralel, asthey werein this case. However, extradition and deportation proceedings have been

pursued simultaneously in other cases.

[202] In Yousif'v. Canada (Minister of Citizenship and Immigration),"® the applicant wasthe
subject of animmigration inquiry in which it was aleged that he was inadmissible to Canada. At the
same time, the United States sought his extradition to face murder charges. The applicant sought to
prohibit the immigration proceedings on grounds that it amounted to an abuse of process and double
jeopardy. Justice Max Teitelbaum determined that the multiplicity of proceedings did not constitute
an abuse of process.*'® He relied on Blanusa v. Canada (Minister of Employment and

Immigration),"* in which the applicant sought a prohibition order or an injunction against the
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continuation of an immigration inquiry until after extradition proceedings had been concluded.
Justice Barry Strayer held he could issue the order only he was satisfied that the immigration
adjudicator was about to do something beyond his jurisdiction or contrary to law, including the
Charter.**? The applicant raised issues similar to those put forward by Mr. Seifert here. Justice
Strayer concluded that the two processes were completely separate. The immigration proceedings
involved an allegation that the applicant had violated Canadian law when he entered Canada. The

extradition proceedings alleged violation of the laws of the United States.** He denied the order.

[203] | note that Justice Campbell expressed concern about multiple proceedings in Bembenek v.
Canada (Minister of Employment and Immigration)."** In that case, there were several proceedings
underway, including arefugee claim and a deportation proceeding, as well as an extradition
proceeding. The applicant argued that the immigration proceedings were a disguised form of

extradition. Justice Campbell stated:

Counsdl for the Minigter takes the position that the deportation and extradition should both
proceed at the same time. Counsel was unable to say which proceeding will go first, which
proceedings will take precedence, or which proceedings would defer to the other. The
position, that both would proceed simultaneoudly, poses obvious practical problems. It
aggravates the multiplicity of proceedings when the applicant has to face two simultaneous
attacks on her presence in the country by two separate branches of the government at the
very same time with no hint how the two simultaneous proceedings are intended to interact
and no assurance that the practical problems of multiplicity have been or will be
determined.®

[204] Still, Justice Campbell concluded that immigration officials have an independent duty to

seek deportation on the principal that Canada should not become a haven for foreign convicts.™® In

addition, he noted that the danger of disguised extradition would arise where extradition
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proceedings had failed for lack of evidence and deportation proceedings were commenced as a

“back-up”. That was not the situation before him.

[205] | have no basisfor concluding that the proceedings before me were undertaken for any

improper or oblique motive, or to obtain aremedy that was denied elsewhere.

[206] Mr. Sefert also argues that Canada’ s security screening process violates his freedom of
association under s. 2(b) of the Charter, aswell asthe right of equality under s. 15. In respect of s.
2(b), he submitsthat it offends the Charter to prohibit all members of aparticular group, such asthe
SD, entry to Canada, unless the group can be shown to have a“single, bruta purpose.” Similarly, he
suggests that the security screening process discriminates on grounds of national origin. These
additional Charter arguments were not serioudly pursued before me. No case law or scholarly

writing was tendered to support them and, therefore, | decline to deal with them.

XXIX. Summary of Findings

[207] | am satisfied that, in his capacity as guard in Nikolayev and in the Fossoli and Bolzano

camps, Mr.Seifert was an auxiliary in the service of the SD. However, he was not a full member of

the SD.
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[208] Aspart of hisregular guard duties at the Bolzano camp, Mr. Seifert would have been
involved in assembling prisonersfor roll-call, supervising work details, patrolling the gates and

perimeter of the camp, and escorting prisoners to the trains destined for concentration camps.

[209] | am satisfied that there was a pair of guards, known as the “ Two Ukrainians’, who had a
reputation for treating prisoners particularly harshly. Given the weak identification evidence, it
would be difficult to conclude that Mr. Seifert was one of them. But even if Mr. Seifert was one of

the “Two Ukrainians’, the evidence does not establish that he carried out acts of torture or killing.

[210] Accordingly, | am not satisfied that the allegations against Mr. Seifert as set out in the
Statement of Claim (see para. 11 above) have been proved on the balance of probabilities. Indeed, in
respect of most of those allegations, there is Simply no evidence before me. In respect of additional
accusations made by former prisoners who testified in these proceedings, again, | cannot find that
they have been proved. | do not suggest that witnesses fabricated evidence, or even that they are
mistaken. | ssimply conclude that the evidence does not establish on the balance of probabilities that

Mr. Seifert is responsible for the acts alleged againgt him.

[211] | dofind, however, that Mr. Seifert was convicted in 1944 of sexua assault, not merely of

associating with the enemy.
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[212] In 1951, Mr. Seifert, as arefugee of German ethnicity who had acquired German citizenship
after 1939, was dligible for entry into Canada. ** However, in my view, Mr. Seifert would have

screened out on the basis of his association with the SD, aswell as his service as a camp guard.

[213] Eventhough Mr. Seifert was not a“member” of the SD, and was merely an auxiliairy, | am
satisfied that a visa control officer would have considered him to be inadmissible under the
prevailing criteria. In short, if Mr. Seifert had disclosed hiswar record, he would not have been
allowed entry to Canada. Further, by giving his place of birth as Estonia, he may have benefited
from amore generous attitude on the part of Canadian officials, even if they suspected he waslying
about his war record. They may have thought that he had been pressured to enlist. In addition, if
Canadian officials had checked the foreign intelligence records at their disposal under the name
“Michadl Seifert”, they may have uncovered information suggesting that he was one of the “Two
Ukrainians’ at the Bolzano camp.™® However, they might not have made a connection to the

Michadl Seifert who said he was from Estonia.

[214] The evidence aso showsthat, but for hiswar record, Mr. Seifert might have received
favourable consideration when he applied for a Canadian visa, even though he lied about his
birthplace. Canadian officials might have turned a blind eyeif they suspected that he was simply a
Soviet citizen trying to avoid repatriation. However, Mr. Seifert was clearly asked about his
activities during the war and he deliberately misrepresented them. Had he told the truth, he would

have been screened out as a camp guard serving in the SD. Therefore, Mr. Seifert obtained entry to
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Canada, and subsequently acquired Canadian citizenship,™'® by misrepresenting and concealing his

activities during the war and his place of birth.

[215] The evidence confirmsthat Mr. Seifert’s fear of forced repatriation to the Soviet Union was
well-founded, particularly in the early years following the war. | have no doubt that his fear
continued to exist for some time thereafter, perhaps even to the point when he acquired Canadian

citizenship.

[216] However, inlegal terms, Mr. Seifert has not established that his conduct can be excused
under the defence of necessity. He had other reasonable options open to him other than to obtain
entry to Canada by misrepresentation. He spent severa yearsin alocation close to the Soviet
border, rather than move to a safer location. The likelihood of repatriation diminished over time and,
by 1951, it would not have been reasonable to believe that it was imminent. Further, Mr. Seifert
conceded that his desire to go to Canada was partly motivated by economic factors. To succeed on a
defence of necessity, a person must show that he or she acted with the singular purpose of avoiding

an imminent peril. An aternative economic objective isincompatible with a defence of necessity.

[217] | have no doubt that Mr. Seifert and his family found these proceedings, which were
undertaken in parallel with extradition proceedings, to be oppressive and as a persona and financial
hardship. | have been unable to find another case where extradition proceedings and citizenship

revocation proceedings have been mounted simultaneously, asthey werein this case. However,
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| have no basisfor concluding that the proceedings before me were undertaken for any improper or
oblique motive, or to obtain aremedy that was denied elsewhere. Therefore, | rgject Mr. Seifert’s
submission that these proceedings violate the principle of fundamental justice as guaranteed by s. 7

of the Canadian Charter of Rights and Freedoms.

XXX. Conclusion

[218] Mr. Sefert obtained entry to Canada and Canadian citizenship by misrepresentation and by

knowingly concealing material circumstances.

[219] Should the parties wish to address the Court on any outstanding matter, they may arrange to

do so by communicating with the Court’ s Registry.

“James W. O’ Reilly”

Judge
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Annex “A”

Citizenship Act, R.S.C. 1985, c. C-29
Order in cases of fraud

10. (1) Subject to section 18 but
notwithstanding any other section of this Act,
where the Governor in Council, on areport
from the Minister, is satisfied that any person
has obtained, retained, renounced or resumed
citizenship under this Act by false
representation or fraud or by knowingly
concealing material circumstances,

(@) the person ceases to be a citizen, or

(b) the renunciation of citizenship by the
person shall be deemed to have had no
effect,

as of such date as may be fixed by order of the
Governor in Council with respect thereto.

Presumption

(2) A person shal be deemed to have obtained
citizenship by false representation or fraud or by
knowingly concealing materia circumstancesif
the person was lawfully admitted to Canada for
permanent residence by false representation or
fraud or by knowingly concealing material
circumstances and, because of that admission,
the person subsequently obtained citizenship.

Notice to person in respect of revocation

18. (1) The Minister shall not make areport
under s. 10 unless the Minister has given notice
of hisintention to do so to the person in respect
of whom the report is to be made and

(@) that person does not, within thirty days
after the day on which the notice is sent,
request that the Minister refer the case to

Loi sur la citoyenneté, L.R.C. 1985, ch. C-29
Décret en cas de fraude

10. (1) Sousréserve du seul article 18, le
gouverneur en consell peut, lorsqu’il est
convaincu, sur rapport du ministre, que
I’ acquisition, la conservation ou la répudiation
de la citoyenneté, ou laréintégration dans
celle-ci, est intervenue sous le régime de la
présente loi par fraude ou au moyen d’une
fausse déclaration ou de la dissmulation
intentionnelle de faits essentiels, prendre un
décret aux termes duquel I’intéresse, a compter
deladate qui y est fixée:

a) soit perd sa citoyenneté;

b) soit est réputé ne pas avoir répudié sa
citoyenneté.

Présomption

(2) Est réputée avoir acquis la citoyenneté par
fraude, fausse déclaration ou dissimulation
intentionnelle de faits essentiels la personne qui
I’aacquise araison d’ une admission légale au
Canada atitre de résident permanent obtenue par
I’un de ces trois moyens.

Avis préaable al’annulation

18. (1) Le ministre ne peut procéder a
I” établissement du rapport mentionné al’ article
10 sans avoir auparavant avise I’ intéressé de
son intention en ce sens et sans que |’ une ou
I’ autre des conditions suivantes ne se soit
réalisée:

a) I'intéressé n’ a pas, danslestrente jours



the Court; or

(b) that person does so request and the
Court decides that the person has obtained,
retained, renounced or resumed citizenship
by false representation or fraud or by
knowingly concealing material
circumstances.

Nature of notice

(2) The notice referred to in subsection (1) shall
state that the person in respect of whom the
report is to be made may, within thirty days after
the day on which the noticeis sent to him,
request that the Minister refer the case to the
Court, and such noticeis sufficient if it is sent by
registered mail to the person at hislatest known
address.

Decision final

(3) A decision of the Court made under
subsection (1) isfinal and, notwithstanding any
other Act of Parliament, no appeal liestherefrom

Canadian Charter of rights and Freedoms, Part
| of the Constitution Act, 1982, being Schedule
B to the Canada Act (U.K.), 1982, c. 11

Fundamenta Freedoms

2. Everyone has the following fundamental
freedoms:
a) freedom of conscience and religion;
b) freedom of thought, belief, opinion
and expression, including freedom of
the press and other media of
communication;
¢) freedom of peaceful assembly; and
d) freedom of association.
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suivant ladate d’ expédition de I’ avis,
demandé lerenvoi del’ affaire devant la
Cour;

b) laCour, saisiede |’ affaire, adéecidé qu’il
y avait eu fraude, fausse déclaration ou
dissimulation intentionnelle de faits
essentiels.

Nature del’ avis

(2) L’ avis prévu au paragraphe (1) doit
spécifier lafaculté qu'al’intéressé, dansles
trente jours suivant sa date d’ expédition, de
demander au ministre lerenvoi del’ affaire
devant la Cour. Lacommunication de |’ avis peut
sefaire par courrier recommandé envoyéala
derniére adresse connue de I’ intéresse.

Caractere définitif de ladécision

(3) Ladécision de la Cour visée au paragraphe
(1) est définitive et, par dérogation atoute autre
loi fédérale, non susceptible d’ appel.

Charte canadienne des droits et libertés, Loi
constitutionnelle de 1982, Edictée comme
['annexe B dela Loi de 1982 sur le Canada,
1982, ch. 11 (R.-U.)

Libertés fondamentales
2. Chacun ales libertés fondamentales
suivantes :
a) liberté de conscience et de religion;
b) liberté de pensée, de croyance,
d'opinion et d'expression,
y comprislaliberté de la presse et des
autres moyens de communication;

¢) liberté de réunion pacifique;

d) liberté d'association.



Life, Liberty and Security of person

7. Everyone hastheright to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with the
principles of fundamental justice.

Equality before and under law and equal
protection and benefit of law

15. (1) Every individuad is equal before and
under the law and has the right to the equal
protection and equal benefit of the law without
discrimination and, in particular, without
discrimination based on race, national or ethnic
origin, colour, religion, sex, age or mental or
physical disability.
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Vie, Liberté, Sécurité

7. Chacun adroit alavie, alaliberté et ala
securité de sa personne; il ne peut étre porté
atteinte ace droit qu'en conformité avec les
principes de justice fondamentale

Egalité devant laloi, égalité de bénéfice et

protection égale de laloi
15. (1) Laloi nefait acception de
personne et sapplique également atous,
et tous ont droit ala méme protection et
au méme bénéfice delaloi,
indépendamment de toute
discrimination, notamment des
discriminations fondées sur larace,
I'origine nationale ou ethnique, la
couleur, lareligion, le sexe, I'age ou les
déficiences mentales ou physiques.
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