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REASONS FOR JUDGMENT AND JUDGMENT

[1] The Estate of the late Gary McLeod seeksjudicia review of a“fairness’ decision by which
the Minister of National Revenue denied Mr. McLeod' s request for relief from the interest and

penalties assessed in relation to his 2000 to 2004 taxation years.

[2] For the reasons that follow, | am of the view that the Minister’ s decision was unreasonable.

Asaresult, the application for judicia review will be allowed.

Background
[3] By al accounts, Gary McLeod was avery successful businessman until 1999, when a

devastating series of tragedies began to strike hisfamily. 1n 1999, Lisa—one of Mr. McLeod's
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daughters —was diagnosed with a seriousillness. After three years of failing health, thisillness took

Lisa’ slifein 2002.

[4] In 2000, Mr. McLeod' s other daughter, Jennifer, became serioudly ill. Jennifer was forced
to undergo severa difficult treatments, one of which was only available in the United States. This
led to a battle between Mr. McLeod and the Ontario Health Insurance Plan, which had denied

coverage for the treatment.

[5] To compound matters, the stress of Mr. McLeod' s situation resulted in the breakdown of his

marriage.

[6] Then, in April of 2005, just when his doctors say that he was starting to get back on hisfet,
Mr. McLeod was involved in a catastrophic motor vehicle accident that left him serioudy injured,

and unable to work.

[7] The stressors in Mr. McLeod' s life resulted in his devel oping serious mental and emotional
problems, including depression. Thisled to afailed suicide attempt in June of 2006, which resulted

in his hospitaization in a psychiatric facility.

[8] In July of 2006, while awaiting a decision in relation to this fairness request, Mr. McLeod

made another attempt on hislife. Tragicaly, this attempt was successful.
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[9] In October of 2006, Mr. McLeod' s request for fairness relief was denied.

The Fairness Request
[10] Aninitia fairnessrequest filed by Mr. McLeod was alowed, and he was granted relief from

late filing penalties for the 2000 and 2001 taxation years.

[11] ItisMr. McLeod s second fairness request that underliesthe decision at issue in this
application. Thisrequest wasfiled on May 5, 2006, and was based entirely on subsections 5(c) and
5(d) of Information Circular 92-2, which provides that:

Penalties and interest may be waived or cancelled in whole or in part

where they result in circumstances beyond a taxpayer’ s control. For

example, one of the following extraordinary circumstances may have

prevented ataxpayer, ataxpayer’ s agent, the executor of an estate, or

an employer from making a payment when due, or otherwise
complying with the Income Tax Act:

[...]

(c) aseriousillness or accident; or

(d) serious emotional or mental distress, such as adeath in the
immediate family.

The Decison Under Review

[12] By letter dated October 5, 2006, a Minister’ s delegate denied fairnessrelief to Mr. McLeod.
The |etter states that “ Based on the available information, we are not convinced that the delay in
meeting his tax obligations was entirely due to the circumstances presented”.

[13] The Fairness Committee Report underlying the Minister’ s delegate’ s decision notes that Mr.

McLeod had previoudy received fairness relief in relation to late filing penalties for his 2000 and
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2001 taxation years. The Report further observes that Mr. McLeod was not facing financial

hardship, and could have made the necessary payments when they came due.

[14] The Report recommended that additional relief for the 2000 and 2001 taxation years be
denied “as Lisawas married and living away from home when diagnosed, and she continued in her
employment until she passed away. Jennifer had her surgery in October 2001, and sheisin

remisson”.

[15] No pendties and interest were assessed in relation to Mr. McLeod' s 2002 taxation year, and

as aresult, the Report notes that no consideration of possible fairness relief was necessary.

[16] The Report statesthat Mr. McLeod' s 2003 tax return was due in April of 2004, and that
there were no extenuating circumstances in existence at that time. As aconsequence, relief was not

recommended in relation to the 2003 tax year.

[17]  With respect to Mr. McLeod' s 2004 tax year, the Report notes that Mr. McLeod’ stax return
was due on June 15 of 2005, but was not filed until December of that year. The Report then notes
that Mr. McLeod was el ected as Chair of the Financial Advisors Association of Canadain May of

2005.

[18] Findly, the Report notes that doctors' reports from the summer of 2005 indicated that Mr.

McL eod looked well and was able to walk with the assistance of crutches. Asaresult, the Report
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recommends that fairnessrelief be denied for the 2004 taxation year as Mr. McLeod could have

hired an accountant to handle his tax matters.

| ssues
[19] Whilethe Estate raises a number of issues on this application, including issues of procedural

fairnessand bias, | am of the view that | need only address the merits of the decision.

Standard of Review

[20] Thiscaseinvolvesadiscretionary decision made by the Canadian Revenue Agency,
pursuant to the ‘fairness provisions of the Income Tax Act, 1985, c. 1 (5th Supp.). It isnot the task
of this Court, sitting on judicia review, to substitute its own view of the situation for the decision of
the respondent. Rather, the task of the Court isto determine whether the decision of the respondent
was reasonable: see Lanno v. Canada (Canada Customs and Revenue Agency), [2005] F.C.J. No.

714, 2005 FCA 153.

[21] That is, the question is whether the decision can withstand a somewhat probing

examination: Law Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20.

Analysis

[22] | am of the view that the decision under review was unreasonable for several reasons.
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[23] Firstly, with respect to the denial of additional relief for Mr. McLeod s 2000 and 2001
taxation years, it is not clear to me how the fact that Mr. McLeod’ s daughter lived away from home,
was married and continued to work up until her death had any bearing on the degree of emotiona or
mental distressthat Mr. McLeod may have suffered in conjunction with her illness and death, or on

his capacity to deal with hisfinancid affairs.

[24] Indeed, the medical and psychiatric evidence provided to the Canada Revenue Agency
suggested that over the period between 2002 and 2006, the severe emotiona strain which Mr.
McLeod had been under “took atoll on his overall mental health, resulting in depression, anxiety,

deep disturbance and multiple psychosomatic problems.”

[25] Rédief wasalso denied for the 2003 tax year on the basis that the income tax return for that
taxation year was due in April of 2004, and there were no extenuating circumstances in existence at

that time.

[26] However, the medical evidence provided to the Agency suggested that Mr. McLeod's

condition did not start to improve until the end of 2004.

[27]  With respect to Mr. McLeod' s 2004 tax year, fairness relief was denied as the doctors
reports from the summer of 2005 indicated that Mr. McL eod looked well and was able to walk with

the assistance of crutches.
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[28] However, the medica evidence provided to the Agency indicates that the automobile
accident occurred on April 11, 2005, and that Mr. McL eod was hospitalized for some nine weeks
thereafter. This means that he did not leave the hospital until shortly after the date on which his

2004 income tax return was due.

[29] Moreover, the medical evidence demonstrates that Mr. McLeod wasin very serious

condition while he wasin hospital. The record demonstrates that Mr. McL eod had suffered multi-
system traumatic injuries, as well as an open right femur fracture, aposterior dislocation of hisleft
knee, and afractured pelvis. Herequired surgery to repair aliver laceration, and aso underwent a

bowel resection. Additional surgery was required to repair hisfemur.

[30] Inthese circumstances, the finding that Mr. McLeod wasin aposition to deal with his

financia affairs during the relevant period is unreasonable.

[31] Referencewasalso madeto Mr. McLeod' s having been “elected” as Chair of the Financial
Advisors Association of Canadain May of 2005. Although the Report does not say so explicitly,
the inference drawn from this appears to have been that Mr. McLeod must have been in reasonable

shape, if he were able to assume such aresponsibility.

[32] Firdtly, there was no evidence before the Agency that Mr. McLeod stood for election to this
position, which was evidently a volunteer position in an industry association. He may well have

simply moved up the “ladder”, asis so often the case with organizations such as this.
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[33] Moreimportant, however, isthat whatever voluntary position he may have assumed, the fact
isthat the Agency knew that in the spring and summer of 2005 that Mr. McLeod was totally
disabled, and unable to work. We know this because by this point, it was garnisheeing Mr.

McLeod'slong term disability payments.

[34] Asaresult, it was unreasonable to draw the inference from Mr. McLeod’ s role with the
Financial Advisors Association of Canadathat he must therefore have been in reasonabl e shape, and

able to hire an accountant to attend to his taxation issues.

Conclusion
[35] For thesereasons, | find that the decision under review cannot withstand a somewhat
probing examination. As aconsequence, the application for judicia review isalowed. Costswere

not sought, nor are they ordered.
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JUDGMENT

THIS COURT ORDERS AND ADJUDGES that this application for judicia review is

allowed, and the matter isremitted to adifferent Minister’ s del egate for re-determination.

“Anne Mactavish”
Judge
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