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REASONS FOR JUDGMENT AND JUDGMENT

INTRODUCTION

[1] In light of the following, the applicant has failed to raise a serious question in
support of his motion. The motion for astay of removal order could be dismissed on that
ground aone.

[2] [17] Itistritelaw that this new evidence, not before the decision-maker, is

inadmissible before the Court on a stay application and on the judicia review from
the PRAA officer’ s determination.
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(Pandher v. Canada (Minister of Citizenship and Immigration), 2006 FC 80, [2006] F.C.J. No. 101,

QL))

LEGAL PROCEEDING

[3] Thisisamotion for a stay of the remova order issued against the applicant. Thismotionis
combined with an application for leave and for judicia review (ALJR) of the decision refusing to
exempt the applicant from the requirement to obtain his permanent resident visafrom outside
Canada based on humanitarian and compassionate grounds. This decision was made on

May 30, 2006, by the pre-removal risk assessment officer (PRRA) (Exhibit A to the affidavit of

Mahsa Moshir).

PRELIMINARY REMARKS
Amendment to the style of cause
[4] Because the Department of Public Safety and Emergency Preparedness Act, (S.C. 2005,
c. 10) has come into force, the Minister of Public Safety and Emergency Preparedness should have
been named as a respondent in addition to the Minister of Citizenship and Immigration, in

accordance with the Order-in-Council issued April 4, 2005 (P.C. 2005-0482).

[5] The style of causeis amended to add the Minister of Public Safety and Emergency

Preparedness as a respondent in addition to the Minister of Citizenship and Immigration.
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FACTS
[6] The applicant, acitizen of India, arrived in Canada and claimed refugee status on
January 27, 2003 (“ Case Summary”, H& C Application — Notesto file, exhibit B to the affidavit of

Mahsa Moshir (officer’ s notes)).

[7] The refugee claim was refused by the Refugee Protection Division of the Immigration and
Refugee Board (RPD) on May 10, 2004 (Exhibit P-1 to the affidavit of the applicant, applicant’s

record).

[8] The RPD did not believe the applicant’ s allegations and found no credible basis to his claim:
.. . pursuant to s. 107 (2) of the Act, the tribunal determinesthat thereisno credible
basisto theclaim in that thereisno credible or trustworthy evidence on which
thetribunal could have deter mined that the claimant isa Convention refugee
or aperson in need of protection. (My emphasis.)

(Page 8 of the RPD’ sreasons for decision, exhibit P-1 to the applicant’ s affidavit,

applicant’ s record)

[9] On August 5, 2004, the Federal Court dismissed the application for leave and for judicia
review of the RPD decision (“Case Summary”, officer’ s notes, exhibit B to the affidavit of Mahsa

Magshir).

[10] On March 28, 2005, the applicant applied for an exemption from the requirement to apply

for permanent residence from abroad based on humanitarian and compassi onate grounds.
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[11] On May 30, 2006, the officer refused the applicant’ s application based on humanitarian and
compassionate grounds (L etter from officer and H& C Application — Notesto file, exhibit P-1 to the

applicant’ s affidavit, applicant’ s record).

[12] The applicant received the officer’ s reasons on June 6, 2006 (ALJR, exhibit A to the

affidavit of Mahsa Moshir).

[13] OnJanuary 17, 2007, the applicant filed an application for leave and judicial review of the
decision regarding the application based on humanitarian and compassionate grounds, and a motion

for an extension of time.

ANALYSIS
[14]  Inorder to assess the merits of the stay motion, this Court must determine whether the
applicant meets the criteria set out by the Federal Court of Appeal in Toth v. Canada (Minister of

Citizenship and Immigration), 86 N.R. 302 (F.C.A.), [1988] F.C.J. No. 587 (QL).

[15] Inthat case, the Federal Court of Appea adopted three criteriaimported from the case law
on injunctions, more specifically the decision by the Supreme Court of Canadain Manitoba
(Attorney General) v. Metropolitan Stores Ltd., [1987] 1 S.C.R. 110. These three criteriaare:

A -  aseriousquestionto betried;

B-  irreparable harm; and

C- the balance of convenience.
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[16]  All three criteriamust be met for this Court to grant astay. If one of them is not met, this

Court cannot grant a stay.

[17] Inthiscase, the applicant has not demonstrated that there is a serious question to betried on
his application for leave to review the officer’ s decision concerning the application based on
humanitarian and compassionate grounds, or that he will suffer irreparable harm. Finaly, the
applicant’ sinterests are not superior to the public interest in wanting the removal order to be
enforced as soon asis reasonably practicable under subsection 48(2) of the Immigration and

Refugee Protection Act, S.C. 2001, c. 27 (the Act).

A —SERIOUSQUESTION

[18] Theapplicant has not established that there is a serious question to be tried by this Court.

[19] The applicant must show that he has a reasonable chance of succeeding in his main action,

i.e. hisapplication for judicia review of the officer’s decision.

[20] The applicant received a copy of the officer’ s decision on June 6, 2006. It was not until

seven months later, on January 17, 2007, that the applicant served and filed hisALJR.

[21] Paragraph 72(2)(b) of the Act providesthat an application for leave and judicial review must

be filed within 15 days of the decision where the matter arises in Canada.
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[22] Theapplicant explainsin his motion for an extension of time that he [TRANSLATION] “did
not think it was useful to ask for judicia review since he was supposed to obtain permanent
residence asan American.” In addition, he explains that heis[TRANSLATION] “unableto do so
because he has not obtained his passport from India, and his American permanent residency cannot

proceed for that reason.” (ALJR, exhibit A to the affidavit of Mahsa M oshir)

[23] Theapplicant’s request for an extension of time does not meet the criteria established by the

Court for granting such special relief.

[24] The caselaw has established that the party requesting an extension of time must provide a
reasonabl e explanation for the entire period in which he or sheisin default and must prove that he
or she has an arguable case (Grewal v. Canada (Minister of Employment and Immigration),

[1985] 2 F.C. 263, [1985] F.C.J. No. 144 (QL); Bellin v. Canada (Minister of Employment and
Immigration), (1994) 88 F.T.R. 132, [1994] F.C.J. No. 1863, paragraph 6 (T.D.) (QL); Lewisv.
Canada (Minister of Employment and Immigration), 2001 FCT 676, [2001] F.C.J. No. 1004
(T.D.)(QL), paragraph 6 (Prothonotary John Hargrave); Nwammadu v. Canada (Minister of

Citizenship and Immigration), 2005 FC 107, [2005] F.C.J. No. 134 (QL), paragraph 9).

[25] Furthermore, the applicant must also demonstrate that he or she had a continuing intention
to challenge, in the legal sense, the decision in issue (Canada (Attorney General) v. Hennelly,
[1999] F.C.J. No. 846, (C.A.) (QL), paragraph 3; Semenduev v. Canada (Minister of Citizenship and

Immigration), [1997] F.C.J. No. 70 (T.D.) (QL), paragraph 2; Butt v. Canada (Solicitor General),
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2004 FC 1032, [2004] F.C.J. No. 1255 (QL), paragraph 4; Tihomirovsv. Canada (Minister of
Citizenship and Immigration), 2006 FC 197, [2006] F.C.J. No. 235 (QL), paragraph 111;

Nwammadu, above, note 11, paragraphs 9-10).

[26] Thetimelimitsfor applications for leave must be complied with and are more than mere
technicalities (R. v. Roberge, 2005 SCC 48, [2005] S.C.J. No. 49 (QL), paragraph 6; Beilin, above,

note 11; Lewis, note 11; Nwammadu, above, note 11).

[27]  Mr. Justice Louis Marceau’ sremarksin Grewal arerelevant here:

The imposition of time limitsto dispute the validity of alega decision is of course
meant to give effect to abasic idea of our legal thinking that, in theinterest of
society asawhole, litigation must cometo an end (interest reipublicae ut sit
finislitium), and the general principles adopted by the courtsin dealing with
applications to extend those limits were developed with that in mind.

(My emphasis)

(Grewal, above, note 11 (concurring reasons of Marceau J.))

[28] To satisfy this Court that thereis a serious question to be tried on this motion for a stay of
execution of aremoval order, the applicant has to demonstrate that his motion for an extension of
time has a chance to succeed (Semenduev, above, note 12 ; Butt, above, note 12).

[2] Asan extension of timeis a condition precedent to the consideration of his
leave application, the Applicant must, in order to satisfy methat it raises a serious
issue, also establish that his application for an extension of time raises a serious
issue. To do so, the Applicant must put before me evidence from which | could
conclude that there are grounds upon which this Court could extend the time. In this
respect, the case law requires amongst other things that the Applicant establish that
he had, throughout the period with respect to which the extension is being sought the
intention to challenge, in thelegal sense, the decision in issue, but that he was
prevented from doing so by reason of factors which were beyond his control.
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(Semenduev, above, note 12)

[29] Theapplicant’s explanation clearly showsthat, until recently, he had no intention of

challenging the officer’ s decision by way of judicia review:
... Theapplicant did not think it was useful to ask for judicia review since he was
supposed to obtain permanent residence as an American. However, the applicant is
unable do so because he has not obtained his passport from India, and his permanent

American residency cannot proceed for that reason. . . .

(Mation for extension of time, ALJR, exhibit A to the affidavit of Mahsa Moshir)

[30] Theapplicant has not established that there are special reasons for ajudge of this Court to
allow an extended time for filing (paragraph 72(2)(c) of the IRPA) and, accordingly, he has not

shown that there is a serious question to be tried on his ALJR.

[31] Inhiswritten submissionsin support of his stay motion under the heading [TRANSLATION]
“Serious Question,” the applicant states that the officer’ s evaluation of disproportionate or unusual
hardship did not take into account the fact that the applicant could not claim to be a citizen of any

country (Paragraph 7 of written submissions, applicant’ s record).

[32] Theofficer statesin his affidavit that the applicant did not mention or submit evidence that
he was experiencing difficulties in obtaining his Indian passport or that he could not claimto bea

citizen of any country.

[33] The applicant adduced no evidence that he had relied on this ground before the officer to

demonstrate disproportionate or unusual hardship, and his affidavit is silent on thisissue.
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[34] Theapplicant dso argues that the officer should have considered the application for
permanent residence, sponsored by hiswife, that was pending in the United States at that time

(Paragraph 7 of written submissions, applicant’ s record).

[35] Theofficer statesin his affidavit that the applicant presented no evidence regarding his
contacts with hiswife in the United States and did not mention that his application for permanent

residence, sponsored by hiswife, was pending in the United States at that time.

[36] The exchange of e-mail that the applicant submitted to support his motion is dated
October 2006, long after the decision was made on the gpplication based on humanitarian and

compassi onate grounds (Exhibit P-4 of the affidavit of the applicant, applicant’ s record).

[37] Moreover, this exchange does not indicate in any way that the Indian authorities refused to

issue a passport to the applicant.

[38] Similarly, the evidence adduced on this motion regarding a visa application in the United
States mentions only cryptically the types of visain question, under the heading “Visa Symbol”, i.e.

IR1 and K3 (Exhibit P-3 to the affidavit of the applicant, applicant’s record).

[39] Sincethisinformation was not in evidence before the officer, the applicant cannot now rely

on it at theleve of thejudicia review and stay motion.
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[17] Itistritelaw that this new evidence, not before the decision-maker, is
inadmissible before the Court on a stay application and on the judicial review from
the PRAA officer’ s determination.

(Pandher, above)

[40] Consdering al the foregoing, the applicant has therefore failed to raise a serious question in
support of his motion. The motion for astay of removal order could be dismissed on this ground

aone.

B —IRREPARABLE HARM
[41]  The concept of irreparable harm was defined by the Court in Kerrutt v. Canada (Minister of
Employment and Immigration), (1992) 53 F.T.R. 93, [1992] F.C.J. No. 237, paragraph 15 (QL)

(T.D.) asreturning aperson to a country where his or her safety or life are in jeopardy.

[42] InCalderonv. Canada (Minister of Citizenship and Immigration), [1995] F.C.J. No. 393,
paragraph 22 (QL), Madam Justice Simpson wrote the following regarding the definition of

irreparable harm set out in Kerruitt:

[22] In Kerrutt v. M.E.l. (1992), 53 F.T.R. 93 (F.C.T.D.) Mr. Justice MacKay
concluded that, for the purposes of a stay application, irreparable harm impliesthe
serious likelihood of jeopardy to an applicant's life or safety. This is a very
strict test and | accept its premise that irreparable harm must be very grave and
mor e than the unfortunate har dship associated with the breakup or relocation of a
family. (My emphasis.)
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[43] Theapplicant’saffidavit merely states that he would suffer irreparable harm if he had to
return to his country of origin. Moreover, hiswritten submissions mention only that hislife would

beat risk if hewere returned to India

[44] Asdated inthe certificate of departure, the applicant will be returned to the United States,
pursuant to paragraph 241(1)(a) of the Immigration and Refugee Protection Regulations,

SOR/2002-227 (the Regulations) and the Canada-U.S Safe Third Country Agreement.

[45] Since both the applicant’ s affidavit and his written submissions are silent asto the
irreparable harm he would suffer if he were removed to the United States, there is no evidence

before this Court on this point.

[46] Itissuperfluousthat the respondent submits that the applicant has provided no satisfactory

evidence of irreparable harm should he return to India.

[47]  Insupport of his application based on humanitarian and compassionate grounds, the
applicant repeated the same allegations that were before the RPD (various documents in support of
the application based on humanitarian and compassionate grounds, exhibit C to the affidavit of

Mahsa Moshir).

[48]  With respect to the application based on humanitarian and compassionate grounds, the

officer noted in hisrisk assessment that the RPD had found the applicant’ s alegations not credible.
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[49] Theofficer dso noted that the applicant had adduced no evidence that he would personally
be at risk if he wereto possibly return to India. The documentary evidence had no connection to the
applicant or his situation, and the applicant did not provide the officer with any explanation
connecting him to this documentation (Exhibit A to the affidavit of officer Olivier Perreault; page 3

of the officer’ s notes, exhibit B to the affidavit of Mahsa Moshir).

[50]  Inhiswritten submissions concerning the serious question, the applicant does not dispute
the officer’ srisk assessment. Therefore, it has not been shown that the officer erred in hisanaysis
or in hisfinding that the applicant failed to prove he would personally be at risk should he return to
India (Paragraph 7 of written submissions, applicant’ s record; page 3 of officer’s notes, exhibit B to

the affidavit of Mahsa Moshir).

[51] Accordingly, in the absence of aserious question to be tried by this Court, the applicant has

not established irreparable harm.

C - BALANCE OF CONVENIENCE
[52] Inaddition to demonstrating that the underlying application for judicial review raisesa
serious question to be tried and that he or she would suffer irreparable harm if the removal order is
not stayed, the person requesting a stay must establish that, having regard to all the circumstances,
the balance of convenience favours granting the stay (Manitoba, above; RJ.R. —MacDonald Inv. v.

Canada (Attorney General), [1994] 1 S.C.R. 311; Toth, above).
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In order to determine the balance of convenience, the Court must decide which of the two

parties will suffer the greater harm from the granting or refusal of astay (Manitoba, above).

[54]

In the absence of a serious question and irreparable harm, the balance of convenience

favours the Minister, who has an interest in having aremoval order enforced on the scheduled date

(Mobley v. Canada (Minister of Citizenship and Immigration), [1995] F.C.J. No. 65, paragraph 2

(QL)).

[55]
asisreasonably practicable.
Enfor ceableremoval order

48. (1) A remova orderis
enforceableif it has comeinto
force and is not stayed.

Effect

(2) If aremoval order is
enforceable, the foreign
national against whom it was
made must leave Canada
immediately and it must be
enforced as soon asis
reasonably practicable.

In fact, subsection 48(2) of the Act providesthat aremoval order must be enforced as soon

Mesurederenvoi

48. (1) Lamesure derenvoi
est exécutoire depuis saprise
d effet deslors qu' élle nefait
pas|’objet d un sursis.

Conséquence

(2) L’ éranger visé par
lamesure de renvoi exécutoire
doit immédiatement quitter le
territoire du Canada, lamesure
devant étre appliquée dés que
les circonstances |e permettent..
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[56] InMembreno-Garcia, Madam Justice Barbara Reed discussed the balance of convenience

issue on stay motions and the public interest that must be considered:

[18] What isinissue, however, when considering balance of convenience, is
the extent to which the granting of stays might become a practice which thwarts
the efficient operation of the immigration legidation. It iswell known that the
present procedures were put in place because a practice had grown up in which
many many cases, totally devoid of merit, were initiated in the court, indeed were
clogging the court, for the sole purpose of buying the appellants further time in
Canada. Thereisapublic interest in having a system which operatesin an
efficient, expeditious and fair manner and which, to the greatest extent possible,
does not lend itself to abusive practices. Thisisthe public interest which in my
view must be weighed against the potential harm to the applicant if a stay is not
granted.

(Membreno-Garcia v. Canada (Minister of Employment and Immigration), [1992] 3 F.C. 306

[1992] F.C.J. No. 535 (T.D.) (QL)).

[57]

he was unabl e to benefit from the statutory stay set out in section 231 of the Regulations.

It isimportant to note that since the applicant was the subject of ano credible basis finding,

231. (1) Subjectto
subsections (2) to (4), aremoval

231. (1) Sousréservedes
paragraphes (2) a(4), la

order is stayed if the subject of
the order hasfiled an
application for leave for judicia
review in accordance with
subsection 72(1) of the Act with
respect to a determination of the
Refugee Protection Division to
reject aclaim for refugee
protection, and the stay is
effective until the earliest of the
following:

(a) the application for leave
isrefused,

demande d autorisation de
controlejudiciaire faite
conformément au

paragraphe 72(1) delaLoi a
I’égard d’ une décision rendue
par la Section de la protection
des réfugiés rgjetant la demande
d asile emporte sursisde la
mesure de renvoi jusgu’ au
premier en date des événements
suivants:

a) lademande d' autorisation
est rgjetée;

[]
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(2) Subsection (1) (2 Le

doesnot apply if theRefugee  paragraphe (1) ne

Protection Divison statesin s applique pasdanslecas

itsdecision, in accordance ou, danssa décision, la

with subsection 107(2) of the  Section dela protection des

Act, that thereisnocredible  réfugiésfait état,

basisfor theclaim. conformément au
paragraphe 107(2) delaLoi,
del’absenced’ un minimum
defondement dela demande
d'agle.

(My emphasis.)

[58] Thebalance of convenience favoursthe Minister.
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CONCLUSION

[59] For al these reasons, the applicant’s motion for a stay is dismissed.
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JUDGMENT

THE COURT ORDERS that this motion for a stay be dismissed

“Miche M.J. Shore’

Judge

Certified true trandation
Mary Jo Egan, LLB
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