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l. Introduction

[1] This case is about whether the Plaintiff should be exempt from certain taxes due to a
single clause in the contract that led to its formation over 140 years ago. That clause states:

16.  The Canadian Pacific Railway, and all stations and station
grounds, work shops, buildings, yards and other property, rolling
stock and appurtenances required and used for the construction and
working thereof, and the capital stock of the Company, shall be
forever free from taxation by the Dominion, or by any Province
hereafter to be established, or by any Municipal Corporation
therein; and the lands of the Company, in the North-West
Territories, until they are either sold or occupied, shall also be free
from such taxation for 20 years after the grant thereof from the
Crown.

[2] In 1880, a railway syndicate was formed by George Stephen, who would become the first
president of the Canadian Pacific Railway Company (“CPRC” or the “Company”), the Plaintiff
in this action. Mr. Stephen’s syndicate (the “Stephen Syndicate™) signed a contract with the
Defendant (“Canada” or the “Crown”) to construct Canada’s first cross-country railway (the

“1880 Contract”).
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[3] The railway had been promised to British Columbia (“BC”) under Term 11 of the BC
Terms of Union (UK), 1871, reprinted RSC 1985, App Il, No 10 [BC Terms of Union] the terms
by which BC had joined Confederation nearly a decade earlier. Term 11 obligated Canada to
construct a railway that would connect the BC seaboard with Canada’s railway system within ten

years of BC’s entry into Confederation (the “BC Undertaking”).

[4] Under the 1880 Contract, Canada offered a number of incentives to CPRC to fulfill the
BC Undertaking, including grants of money and land, to name a few. One of these incentives
was Clause 16 of the 1880 Contract (“Clause 16 or the “Exemption”), reproduced above, which

lies at the heart of this action.

[5] The year after the parties signed the 1880 Contract, Canada enacted enabling legislation,
An Act respecting the Canadian Pacific Railway (1881), 44 Vict, ¢ 1 [1881 CPR Act]. The 1881
CPR Act authorized the 1880 Contract’s grants of money and land, the Exemption, and other
incentives to the Company. It also adopted the planned route of the railway as it had been
established in the earlier Act to provide for the construction of the Canadian Pacific Railway Act,
1874, 37 Vict, ¢ 14 [1874 CPR Act]. CPRC and Canada (the “Parties”) refer to this route, which
was intended to satisfy the BC Undertaking, as the Main Line (“Main Line”, a map of the Main

Line is reproduced in Annex A to these Reasons).

[6] Parliament annexed the 1880 Contract and the Letters Patent dated February 16, 1881
(the “CPRC Charter”), which incorporated CPRC, to the 1881 CPR Act. These three instruments

— the 1880 Contract, 1881 CPR Act, and CPRC Charter (the “CPRC Instruments”) — provided the
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terms and incentives that enabled CPRC to construct the transcontinental railway line to BC,

thereby helping Canada fulfill the BC Undertaking.

[7] The Company completed construction of the Main Line in late 1885. This pivotal
Canadian achievement was memorialized in the well-known photograph of Company Director
Donald Smith driving in the last ceremonial spike on the morning of November 7, 1885, at
Craigellachie, BC. The photograph retains an iconic status in Canadian history because it forever

commemorates the central role that the transcontinental line played in Canada’s nation building.

[8] The Plaintiff submits that Clause 16 imposed on Canada an obligation not to tax the Main
Line. It contends that because Parliament enacted and ratified the 1880 Contract through
legislation (the 1881 CPR Act), Clause 16 not only has statutory force, but it also has
constitutional status because of its role in fulfilling Canada’s obligations under Term 11 of the

BC Terms of Union.

[9] In this action, CPRC claims recovery of three taxes it alleges Canada collected in
contravention of Clause 16: (i) income tax (“Income Tax”), (ii) large corporations tax (“LCT”),
paid under the Income Tax Act, RSC 1985, ¢ 1 (5th Supp) [ITA], and (iii) fuel tax (“Fuel Tax")

under the Excise Tax Act, RSC 1985, ¢ E-15 [ETA] (collectively, the “Taxes”).

[10] CPRC grounds its claim for recovery on a public law cause of action recognized by the
Supreme Court of Canada (“SCC”) in Kingstreet Investments Ltd v New Brunswick (Finance),
2007 SCC 1 [Kingstreet]. In Kingstreet, the SCC removed certain barriers to restitutionary

claims against public authorities.
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[11] In addition to seeking Kingstreet restitution for the Taxes it claims were levied contrary
to Clause 16, CPRC also seeks a number of forward-looking declarations relating to the Taxes
and to Clause 16 generally. Specifically, it seeks declarations that:
a) any purported action that is inconsistent with Clause 16 is ultra vires and, to the extent of
the inconsistency, of no force and effect;
b) the Defendant is not entitled to collect amounts under Part Il of the ETA on diesel fuel
purchased, consumed, or used in the operation of the Main Line; and
c) the Defendant is not entitled to collect these amounts under Part I of the ITA on income

earned by CPRC in connection with the operation of the Main Line.

[12] As will be described later in these Reasons, the Plaintiff proposed revised wording of the
first declaration in advance of an April 30, 2021 hearing, namely that any purported action of the
federal Crown to tax or collect taxes on diesel fuel purchased, consumed, or used in the
construction or working of the Main Line, or income earned by CPRC in connection with the
operation of the Main Line, and on the capital stock of CPRC, is inconsistent with Clause 16 of

the 1880 Contract, and therefore of no force or effect.

[13] Canada rejects the arguments and remedies sought by the Company. It argues that Clause
16 represents no more than a contractual right between the Company and the Crown under the
1880 Contract, and that neither Clause 16 nor any of the associated CPRC Instruments assumed a
statutory or constitutional character. It submits that the Kingstreet remedy is not available on the

facts of this dispute since Canada argues that no unconstitutional taxation arises.
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[14] Moreover, although Canada accepts that the 1881 CPR Act has never been repealed
directly, it points out that CPRC has historically been a taxpayer, including on the Main Line.
Canada submits that the Company is now precluded from recovery, having failed to invoke
Clause 16 before this litigation, and thereby has lost its right to do so under the equitable

defences of laches, estoppel, and waiver and acquiescence.

[15] Canada further asserts that Clause 16 was rescinded in the 1960s or, in the alternative,
that it ceased to apply to CPRC upon the Company’s continuance under the Canada Business

Corporations Act, RSC 1985, ¢ C-44 [CBCA] in 1984.

[16] Finally, Canada also asserts that the Federal Court is not the proper venue in which to
challenge the Taxes, noting that the governing tax statutes provide for mechanisms under the
purview of the Tax Court of Canada (“Tax Court”), of which CPRC ought to have availed itself.

In Canada’s view, the limitation periods applicable to those mechanisms have now expired.

[17] CPRC served the Attorneys General with a Notice of Constitutional Question due to the
constitutional issues raised. The Attorney General for Saskatchewan intervened, only making

submissions with respect to the constitutional issue.

[18] Finally, in terms of the pleadings, prior to the issuance of the decision in References re
Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 [GGPPA References] in March 2021,
CPRC also claimed recovery of the charges it paid under the Greenhouse Gas Pollution Pricing

Act, SC 2018, ¢ 12, s 186 [GGPPA]. However, after the Supreme Court concluded in the
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GGPPA References (at paras 5, 212-219) that the charges imposed under the GGPPA are
regulatory charges rather than taxes, the Plaintiff withdrew its claim to recovery of GGPPA
payments, as Clause 16 relates only to taxation. Following the GGPPA References, CPRC also

withdrew a claim for declaratory relief in relation to the GGPPA.

[19] History permeates not only the factual context of this case, but the action itself. These
proceedings originated at this Court in 2007. Several motions and procedural steps have taken
place in the years since, resulting in various interlocutory decisions, which included an order to
bifurcate the trial into two stages: (i) liability and (ii) damages. This decision concerns the
liability phase of the trial. Hearings took place remotely first in October and November 2020 to
hear the evidence. Legal arguments followed in February and March 2021, and post-hearing

conference took place on April 30, 2021.

[20] This is not the only action scrutinizing Clause 16 and its impact on taxation. CPRC also
has ongoing proceedings in Alberta, Saskatchewan, and Manitoba (the “Prairie Provinces”),
through which it challenges provincial taxation. These actions are at various stages of litigation.

This action, however, is the first of the four related matters to go to trial on its merits.

[21]  After considering all of the arguments, and for the reasons that follow, CPRC has not
persuaded me that Clause 16 has constitutional status. | also find that Clause 16 does not apply to
Income Tax or Fuel Tax. It follows that no recovery or declaratory relief are warranted in

relation to these two taxes.
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[22] 1do, on the other hand, find that Clause 16 applies to LCT. | am satisfied that Clause 16
benefits from a statutory character, that it has not been rescinded or repealed, and that it exempts
the Company from taxation on its capital stock captured by LCT. However, | am also of the view
that the Kingstreet remedy — which | find to be a means to recover taxes unlawfully levied only
under an unconstitutional statute — does not apply to the facts of this case. Additionally, because
Canada eliminated its LCT in 2006, a forward-looking declaration, being entirely hypothetical, is
not warranted under the circumstances, for that tax, or for any other. Thus, the Plaintiff’s cause

of action fails, and no recovery or declaratory relief requested is available.

[23] The reasons for these conclusions follow. First though, a review of the background to this

action provides the historical context that gives rise to the issues raised before this Court.

1. Background

[24] I note at the outset that while some of the statutes cited in this decision were adopted in
both official languages and are equally authoritative in English and French, others, including the
CPRC Instruments, were drafted exclusively in English, and the French text, where it is
available, constitutes a translation. For consistency, and because this case concerns issues of
contractual and statutory interpretation of the CPRC Instruments — thus the intention and the
language chosen by the drafters being highly relevant — I include bilingual excerpts only where
the statutes themselves were adopted in both official languages, and where both the English and

the French text can therefore be considered equally authoritative.
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[25] Prior to the start of trial, the Parties presented the Court with a Partial Agreed Statement
of Facts (“PASF”); a non-disputed document that summarizes significant portions of the relevant
history to this action. | reproduce the PASF below, with the Parties’ permission. I have removed
the portion related to the GGPPA. | have also removed defined terms from the PASF that have
already been established above, included references to Annexes to these Reasons where

appropriate, and added citations where missing.

. Partial Agreed Statement of Facts

[26] CPRC is a business corporation originally incorporated by Letters Patent under the Great

Seal of Canada dated February 16, 1881.

1. Historical Background of the Construction of the Transcontinental Railway

@ 1871 BC Terms of Union

[27]  British Columbia joined the Canadian Confederation on July 20, 1871, in accordance

with the BC Terms of Union.

[28] Under Term 11 of the BC Terms of Union, the Federal Government undertook to secure
the commencement, within two years, and the completion, within ten years from the date of the
union, of a railway that would connect the seaboard of British Columbia with the railway system

of Canada. (The full text of Term 11 is reproduced in Annex B to these Reasons.)
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(b) Initial Attempts to Construct Transcontinental Railway

[29] InJune 1872, Parliament passed legislation to facilitate the construction of the
transcontinental railway by private enterprise: An Act Respecting the Canadian Pacific Railway

SC 1872, 35 Vict, ¢ 71 [1872 CPR Act] (reproduced in Annex C to these Reasons).

[30] Among other things, the 1872 CPR Act authorized the Federal Government to grant a
subsidy of up to $30 million and up to 50 million acres of land on either side of the Main Line of

a future railway, and additional land subsidies for branch lines.

[31] Parliament passed two additional acts in 1872:
a) An Act to incorporate the Canada Pacific Railway Company, SC 1872, 35 Vict, c 73 a
different company from the Plaintiff, led by Hugh Allan; and
b) An Act to incorporate the Inter-oceanic Railway Company of Canada, SC 1872, 35 Vict,

¢ 72 a syndicate led by David MacPherson.

[32] The private sector railway construction efforts outlined in the 1872 CPR Act did not
begin because of the “Pacific Scandal” of 1873, which involved allegations of political kickbacks

to the Conservative government of Prime Minister John A. Macdonald.

[33] The Liberal government that came to power in 1873 was unsuccessful in attracting
private capital to build the transcontinental railway and subsequently decided to build the railway

as a government enterprise.
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[34] In 1874, the Parliament of Canada passed the 1874 CPR Act (reproduced in Annex D to
these Reasons). Among other things, the 1874 CPR Act repealed the 1872 CPR Act, noted the
failure of construction of the railway in private hands, and authorized construction of the
transcontinental railway as a public enterprise of the Federal Government. The 1874 CPR Act
also provided a definition of the “Canadian Pacific Railway” by reference to its physical location

and the branch lines to be included therein.

[35] In 1878, the Conservatives were re-elected to power, and continued to build the
transcontinental railway as a government enterprise. However, progress was slow and the
national treasury was being depleted by the expense of the project. With the ten-year period
referenced in the BC Terms of Union approaching, the Federal Government again decided that

the railway should be constructed and operated by private enterprise.

[36] In 1880, the Stephen Syndicate was formed for the purpose of constructing and operating
the transcontinental railway. The syndicate was composed of George Stephen and Duncan
Mclintyre of Montreal, John S. Kennedy of New York, Richard B. Angus and James J. Hill of St.
Paul, Minnesota, Morton, Rose & Co. of London, England, and Kohn, Reinach & Co. of Paris,

France.

(©) 1880 Contract

[37] The 1880 Contract for the transfer of the existing portion, construction of the remaining

portion, and perpetual operation of the “Canadian Pacific Railway” was entered into between the

Stephen Syndicate and the Federal Government on October 21, 1880. (An original copy of the
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1880 Contract is reproduced in Annex F to these Reasons, as well as in the Schedule to the 1181

CPR Act found in Annex E.)

[38] The 1880 Contract was signed by the Minister of Railways and Canals, Sir Charles

Tupper, on behalf of the Federal Government, and the members of the Stephen Syndicate.

[39] Clause 16 contains the tax exemption at issue in this claim:

The Canadian Pacific Railway, and all stations and station
grounds, work shops, buildings, yards and other property, rolling
stock and appurtenances required and used for the construction and
working thereof, and the capital stock of the Company, shall be
forever free from taxation by the Dominion, or by any Province
hereafter to be established, or by any Municipal Corporation
therein; and the lands of the Company, in the North-West
Territories, until they are either sold or occupied, shall also be free
from such taxation for 20 years after the grant thereof from the
Crown.

[40] Clause 1 describes the two parties to the 1880 Contract (the Company and the Federal
Government), and further states that the railway would be referred to as the “Canadian Pacific

Railway” as defined in the 1874 CPR Act (i.e., Main Line).

[41] Under clause 7:
a) the Federal Government agreed to transfer to the Company certain portions of the line
already constructed or to be completed; and

b) the Company was required to “forever efficiently maintain, work and run” the Main Line.
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[42]  Under clause 9, the Federal Government granted the Company a subsidy of $25 million

and 25 million acres of land.

[43] Under clause 10, the Federal Government agreed to grant lands required for the railway
construction, including “the lands required for the road bed of the railway, and for its stations,
station grounds, workshops, dock grounds and water frontage at the termini on navigable waters,
buildings, yards and other appurtenances required for the convenient and effectual construction
and working of the railway, in so far as such land shall be vested in the Government”, and
permitted the admission of materials into Canada free of duty where intended for use in the

original construction of the Railway.

[44] Clause 14 granted the Company the power to construct additional branch lines.

[45] Clause 15 provided the Company with a 20-year exclusive right to operate a railway in

the region.

[46] Schedule A of the 1880 Contract prescribed the form of an act of incorporation, or draft
charter, to be granted to the Stephen Syndicate and incorporating the “Canadian Pacific Railway

Company”.

[47] On December 10, 1880, the Federal Government tabled the 1880 Contract in the House

of Commons and introduced resolutions to appropriate the $25 million and the 25 million acres
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of land. The resolutions were debated by the Parliament of Canada and the Senate, and adopted

on January 27, 1881.

[48]

(d)

1881 CPR Act

The 1881 CPR Act (which includes the text of the 1880 Contract, as reproduced in Annex

E to these Reasons) was then introduced in and enacted by Parliament. It received Royal Assent

on February 15, 1881.

[49] The 1880 Contract, including the draft charter attached to it, was appended as a schedule
to the 1881 CPR Act.
[50] The 1881 CPR Act provided for the construction and permanent working of the Railway.

Its recitals state, in part:

Whereas by the terms and conditions of the admission of British
Columbia into Union with the Dominion of Canada, the
Government of the Dominion has assumed the obligation of
causing a Railway to be constructed, connecting the seaboard of
British Columbia with the Railway system of Canada;

And whereas the Parliament of Canada has repeatedly declared a
preference for the construction and operation of such Railway by
means of an incorporated Company aided by grants of money and
land, rather than by the Government, and certain Statutes have
been passed to enable that course to be followed, but the
enactments therein contained have not been effectual for that
purpose;

And whereas certain sections of the said Railway have been
constructed by the Government, and others are in course of
construction, but the greater portion of the Historic Main Line
thereof has not yet been commenced or placed under contract, and
it is necessary for the development of the North-West Territory and
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for the preservation of the good faith of the Government in the
performance of its obligations, that immediate steps should be
taken to complete and operate the whole of the said Railway;

And whereas, in conformity with the expressed desire of
Parliament, a contract has been entered into for the construction of
the said portion of the Historic Main Line of the said Railway, and
for the permanent working of the whole line thereof, which
contract with the schedule annexed has been laid before Parliament
for its approval and a copy thereof is appended hereto, and it is

expedient to approve and ratify the said contract, and to make
provision for the carrying out of the same;

[51] The 1881 CPR Act provided as follows:
a) Section 1 approved and ratified the 1880 Contract, and authorized the Federal
Government to perform and carry out the conditions of same;
b) Section 2:
I.  permitted the Governor-in-Council to issue to the Stephen Syndicate, in
conformity with the 1880 Contract, under the corporate name of the Canadian
Pacific Railway Company, “a charter conferring upon them the franchises,
privileges and powers embodied in the schedule to the said contract and to this
Act appended”; and
ii.  provided that such charter, upon being published in the Canada Gazette, “shall
have force and effect as if it were an Act of the Parliament of Canada, and shall be
held to be an Act of incorporation within the meaning of [the 1880 Contract]”;
c) Section 3 permitted the Federal Government to grant money and lands to the Company
for purposes of constructing the Railway, and stated in part:
Upon the organization of the said Company... and in consideration

of the completion and perpetual and efficient operation of the
railway by the said Company, as stipulated in the said [1880
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Contract], the Government may grant to the Company a subsidy of
twenty-five million dollars in money, and twenty-five million acres
of land, to be paid and conveyed to the Company in the manner
and proportions, and upon the terms and conditions agreed upon in
the said contract, and may also grant to the Company the land for
right of way, stations and other purposes, and such other privileges
as are provided for in the said contract.

d) Section 4 permitted the Federal Government to grant duty-free admission of materials

required to construct the Railway, including:

... all steel rails, fish plates, and other fastenings, spikes, bolts and
nuts, wire timber and all material for bridges to be used in the
original construction of the said Canadian Pacific Railway...

e) Section 5 authorized the transfer of the already constructed portions of railway line to the

Company, as well as portions that the Federal Government was still completing.

(e Issuance of the CPRC Charter and Incorporation in 1881

[52] Pursuantto s 2 of the 1881 CPR Act, the CPRC Charter incorporating the Plaintiff as the
Canadian Pacific Railway Company was issued by the Governor-in-Council on February 16,

1881 (reproduced in Annex G to these Reasons).

[53] The CPRC Charter was in the form set out in Schedule A to the 1880 Contract. Among
other things, the CPRC Charter:
a) Recites the fact of execution of the 1880 Contract and sets out the terms of the 1880
Contract;
b) States that the draft charter attached as Schedule A to the 1880 Contract was set out in the

1881 CPR Act;
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c) Reproduces the recitals to the 1881 CPR Act, and states that the 1880 Contract and
attached draft charter were approved and ratified by the 1881 CPR Act;

d) Recites the authority of the Federal Government as set out in ss 1 and 2 of the 1881 CPR
Act; and

e) Grants Letters Patent of incorporation to the Stephen Syndicate on the same terms and

conditions as the draft charter set out in the 1881 CPR Act.

[54] Section 4 of the CPRC Charter provides that the Company may avail itself of all the
rights conferred to the Company under the 1880 Contract, and states:

All the franchises and powers necessary or useful to the Company
to enable them to carry out, perform, enforce, use, and avail
themselves of every condition, stipulation, obligation, duty, right,
remedy, privilege, and advantage agreed upon, contained or
described in the said [1880 Contract], are hereby conferred upon
the Company. And the enactment of the special provisions
hereinafter contained shall not be held to impair or derogate from
the generality of the franchises and powers so hereby conferred
upon them.

[55] The CPRC Charter was published in the Canada Gazette on February 19, 1881.

U] CPRC Constructs and Operates the Railway

[56] CPRC completed construction of the Main Line in 1885. Since then, the Company has

operated the Main Line and additional branch lines within Canada.
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(9) Subsequent Corporate History

[57] The Company changed its name to “Canadian Pacific Limited” on July 3, 1971.

[58] Canadian Pacific Limited was granted a Certificate of Continuance under s 181 of the
CBCA on May 2, 1984. That certificate provided for this continuance on the terms set out in the
attached Articles of Continuance. (The Articles and Certificate of Continuance are reproduced in

Annex H to these Reasons.)

[59] The Company reversed its name back to “Canadian Pacific Railway Company” on July 4,

1996.

[60] In 2004, CPRC transferred portions of the Main Line to a wholly owned subsidiary
corporation, Mount Stephen Properties Inc. CPRC continues to maintain and operate the train

service on these portions of the Main Line.

(h) Federal Taxation in Canada at the time of the 1880 Contract

[61] As of 1880, the Federal Government did not directly tax the income of individuals or
corporations. There existed indirect federal taxation, including but not limited to customs duty
(imposed on coal, oils, petroleum products, and wood) and excise tax (imposed on alcohol and

tobacco).
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[62] As of 1880, there was no direct taxation by any municipal or school authority within the

Northwest Territories.

Q) Extension of Manitoba boundaries in 1881

[63] The province of Manitoba was established in 1870 over territory referred to as the
“Postage Stamp”. In July 1881, the Federal Government expanded Manitoba beyond its original
boundaries, by incorporating into that province lands which had formerly comprised part of the

Northwest Territories.

[64] This expansion of Manitoba was provided for in An Act to provide for the extension of the
boundaries of the Province of Manitoba, SC 1881, 44 Vict, ¢ 14 [Boundaries Act]. Section 2(b)
of the Boundaries Act stated in part:

The said increased limit and the territory thereby added to the

Province of Manitoba shall be subject to all such provisions as may

have been or shall hereafter be enacted, respecting the Canadian
Pacific Railway and the lands to be granted in aid thereof.

() Saskatchewan and Alberta Join Confederation in 1905

[65] OnJuly 20, 1905, the provinces of Alberta and Saskatchewan were formed and became

provinces of Canada under the Alberta Act, SC 1905, 4-5 Edw VII, ¢ 3 [Alberta Act] and the

Saskatchewan Act, SC 1905, 4-5 Edw VI, ¢ 42 [Saskatchewan Act].

[66] The Saskatchewan Act and the Alberta Act each contain the same s 24, which states:
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The powers hereby granted to the said province shall be exercised
subject to the provisions of section 16 of the [1880 Contract] set
forth in the schedule to chapter 1 of the statutes of 1881, being an
Act respecting the Canadian Pacific Railway Company [the 1881
CPR Act].

(K) CPRC Pays Certain Taxes or Makes Payments in Lieu of Taxes

[67] Since CPRC was established, new taxes have been introduced by different levels of
government. These new taxes include federal and provincial income taxes, federal and provincial
capital taxes, provincial business taxes, provincial sales taxes, federal and provincial fuel taxes,
federal goods and services/harmonized taxes, and payroll taxes. CPRC has paid, or borne the
economic burden of, these taxes. In some instances, CPRC has made payments in lieu of taxes

without prejudice to its rights under Clause 16.

() Federal taxes

Q) World War 1

[68] In 1916, the Federal Government enacted The Business Profits War Tax Act, 1916, SC

1916, c 11 [BPWTA] for the purpose of raising revenues for the military effort of Canadian

forces in the First World War.

[69] The BPWTA imposed a tax on the profits of corporations, including transportation

businesses. That tax was imposed until the end of 1920.
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[70] Prior to the passing of the BPWTA, CPRC submitted a petition to the Federal
Government asserting that the proposed legislation did not apply to it because of Clause 16. At
the same time, CPRC said that it would be willing to pay the tax without prejudicing its rights

under Clause 16.

[71] The Federal Government took the position that the proposed legislation did not breach

Clause 16 and that CPRC was liable to tax under the proposed legislation.

[72] CPRC and the Federal Government ultimately agreed to an arrangement that was

reflected in an Order in Council approved on May 31, 1916.

[73] The May 31, 1916 Order in Council confirmed that payments by CPRC under the
BPWTA would be accepted by the Federal Government without prejudice to CPRC’s position

that Clause 16 applied.

[74] In 1917, the Federal Government enacted the Income War Tax Act, 1917, SC 1917, 7-8

Geo V, ¢ 28 [Income War Tax Act, 1917]. This statute is the forerunner of today’s ITA.

[75] Under the authority of the separate War Measures Act, 1914, SC 1914,5 Geo V, ¢ 2
[WMA], by Order in Council dated March 14, 1918, the Federal Government required CPRC to
pay special taxes in respect of earnings and ordered that such payment would relieve CPRC of
liability under the BPWTA, any other statute of like nature, and the Income War Tax Act, 1917

from and after January 1, 1918.



Page: 23

[76] The Federal Government’s position was that these special taxes did not conflict with
Clause 16. CPRC denied that the WMA authorized the imposition of such special taxes and
asserted that their imposition contravened Clause 16. At the same time, CPRC expressed a
willingness to pay the special taxes without prejudice to its rights under Clause 16. The Parties’
positions are outlined in an Order in Council dated October 29, 1918 (and approved October 30,

1918).

[77] By Order in Council dated December 20, 1919, the Federal Government repealed orders
and regulations made under the WMA as of January 1, 1920. This included the above-noted

Orders in Council dated March 14, 1918, and October 29, 1918.

(i)  Federal Income Taxes between 1920-1947

[78] CPRC paid or accrued federal income taxes under the Income War Tax Act, 1917 for the

1920 to 1947 taxation years.

[79] There is no available information to indicate that CPRC disputed its tax liability (to the

extent there was any) under the Income War Tax Act, 1917 for 1920 to 1947, based on Clause 16.

(iii)  Taxes under the ITA Since 1948

a. Part I ITA Incomes Taxes

[80] Income War Tax Act, 1917 remained in force until 1948, when it was replaced by the

Income Tax Act, SC 1948, ¢ 52.
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[81] Since that time, CPRC has paid federal income taxes, or amounts in respect of federal

income taxes, under Part | of the ITA for years where it had net taxable income.

[82] There is no available information to indicate that CPRC filed federal income tax returns
since 1948 in which it claimed the Exemption on its income or earnings attributable to the Main

Line.

[83] Inthe six years prior to the commencement of this action in 2007 and up until and

including the 2014 taxation year, CPRC was not assessed Part I Income Tax liability.

[84]  After this action was commenced, CPRC was assessed and paid Income Tax for the 2015,

2016, 2017, 2018, and 2019 taxation years.

b. Part 1.3 ITA Large Corporations Tax

[85] In 1990, Part 1.3 was added to the ITA. This established an LCT, computed by reference

to long-term liabilities, the capital stock, and retained earnings of large corporations.

[86] CPRC paid LCT to the Federal Government between 1990 until 2005. As described

below, CPRC sought refunds for portions of those payments based on the Clause 16 Exemption

beginning in 2004.

[87] LCT was repealed as of January 1, 2006.
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(iv)  Other Federal Non-Income Taxes

a. Sales Taxes

[88] The Special War Revenue Act, 1915, SC 1915, 5 Geo V, ¢ 8 [SWRA], was enacted in
1915 and was the forerunner to the ETA. In 1920, an excise tax on sales was enacted and in 1923
the tax was amended to become a “consumption or sales tax” payable by the “producer or

manufacturer” of the goods.

[89] The SWRA was renamed as the ETA in 1947. The imposition of a federal sales tax under

the SWRA was continued in Part VI of the ETA.

[90] In 1972, CPRC internally discussed claiming a Clause 16 federal sales tax exemption on
materials manufactured by it for its own use. There is no available information to indicate that

CPRC filed such a claim.

b. Excise Tax on Diesel Fuel

[91] Part Il of the ETA was amended in 1986 to impose an excise tax on the manufacturers of

diesel fuel effective September 3, 1985.

[92] Between 1986 and 1990, both federal sales tax (under Part VI of the ETA) and excise tax

(under Part I11 of the ETA) were imposed in respect of diesel fuel.
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[93] In 1991, the federal sales tax on diesel fuel was replaced with the Goods and Services

Tax under Part IX of the ETA. Part 1l ETA excise tax on diesel fuel — the Fuel Tax — continues to

apply.

[94] Fuel Tax is payable (i) by a manufacturer of diesel fuel on its first domestic sale and (i)

by an importer of diesel fuel upon importation into Canada.

[95] On subsequent domestic sales of diesel fuel, a supplier recovers the applicable Fuel Tax it
paid by including an amount in respect of the Fuel Tax on its invoice to the buyer of the fuel.

That amount may be separately broken out as a line item or not.

[96] CPRC purchases diesel fuel for use in its operations from several suppliers. Invoices or
receipts received by CPRC in connection with its purchases of diesel fuel include an amount in

respect of the Fuel Tax levied under Part I11 of the ETA for that fuel.

[97] CPRC has paid amounts to its suppliers to purchase diesel fuel without reference to

Clause 16.

[98] As set out further below, in 2004 CPRC filed tax refund claims and statutory appeals with
the Federal Government with respect to diesel fuel used in its Main Line operations, based on

Clause 16.
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(m)  Provincial Taxes

[99] With respect to provincial taxation, CPRC has asserted Clause 16, including on the
following occasions.

Q) 1909 Agreement with Government of Saskatchewan for Payments in Lieu
of Gross Earnings Taxes

[100] Under The Railway Taxation Act, RSS 1909, ¢ 40 [Railway Taxation Act] in 1908, the
Saskatchewan government levied a tax on the gross earnings of railways operating within

Saskatchewan.

[101] CPRC objected and took the position that the payment of the tax contravened Clause 16.
Notwithstanding that, in 1909 an agreement was reached between CPRC and the Saskatchewan
government for CPRC to make payments in lieu of the tax without CPRC waiving its right to the

Exemption.

[102] CPRC and the Saskatchewan government agreed upon the amounts to be paid in lieu of
the tax each year until 1935, when the Saskatchewan government refused to enter into another

agreement. CPRC made those payments, while relying on its right to the Exemption.

[103] CPRC paid or accrued amounts to the Saskatchewan government, for taxes on CPRC’s

gross earnings between 1934 and 1941.
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[104] The Railway Taxation Act was suspended in 1941 pursuant to an agreement between the

Saskatchewan government and Federal Government.

(i) Manitoba Retail Sales Taxes

[105] InJune 1971, CPRC applied for a refund of Manitoba retail sales tax on certain specified

items for the years 1967 to 1970 based on the Exemption. In July 1972, Manitoba approved the

application (with some minor adjustments) and granted the refund.

(iii)  Saskatchewan Sales Taxes

[106] Inthe 1970s, CPRC disputed that Saskatchewan was entitled to levy sales taxes on CPRC

under The Education and Health Tax Act, RSS 1965, ¢ 66 based on Clause 16.

[107] In 1975, CPRC agreed to pay certain sales taxes going forward without prejudice to its

position that it was exempt from the tax under Clause 16.

(n) Events of the 1960s

[108] In 1964, the governments of Alberta, Manitoba, and Saskatchewan lobbied the Federal

Government to eliminate Clause 16, which prohibited municipalities in those provinces from

taxing the Main Line and related property.

[109] By letter dated August 29, 1966, following an exchange of correspondence between the

Parties, CPRC President lan Sinclair wrote to Transport Minister Pickersgill:



You will recall conversations we have held over some months
relative to whether as a contribution to the rationalization of
Canadian transportation legislation, Canadian Pacific would be
prepared voluntarily to forego the perpetual exemption from
municipal taxation provided in Clause 16 of its contract of 21°
October, 1880, which is the Schedule to the Canadian Pacific
Railway Act, S.C. (1881) chap. 1.

This exemption from municipal taxation applies to the Historic
Main Line of Canadian Pacific outside of the boundaries of the
original “Postage Stamp” Province of Manitoba, across
Saskatchewan and Alberta. This exemption has contractual,
statutory and constitutional validity.

I have discussed this matter with the Directors of the Company and
they have authorized me to say that, under the arrangement
hereinafter mentioned, the Company is prepared to forego
voluntarily perpetual exemption from taxation by the local
authorities on our Historic Main Line in the Prairie Provinces in
three equal stages: one-third for the year commencing January 1
after legislation is enacted modernizing and rationalizing existing
legislation and taking into account, among other things, the
effective changed conditions on freight rates otherwise fixed; a
further one-third in the succeeding year; the balance in the third
year from the commencement of the period as stated.

The Canadian Pacific proposes that the Government of Canada
ascertain from the municipalities involved the municipal taxes that
would have been payable, subject to statutory procedures as to
assessment appeals, had the exemption not been in effect. When
this amount has been determined, Canadian Pacific would make a
grant of an equal amount to Her Majesty the Queen in the right of
Canada for distribution for the municipalities involved in such
manner as the Government of Canada might from time to time
deem appropriate.

At any time after the expiry of the period indicated above, the
Canadian Pacific would have no objection to action being taken to
amend the constitution and the legislation to terminate the
perpetual exemption from local taxation referred to.

You are free to make the position of Canadian Pacific public
whenever it seems to you desirable to you to do so in the public
interest.
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[110] Transport Minister Pickersgill responded to CPRC by letter dated September 2, 1966.

[111] On September 8, 1966, Transport Minister Pickersgill addressed the House of Commons

and read the August 29, 1966 letter.

[112] On February 9, 1967, following the passage of the National Transportation Act, SC
1966-67, ¢ 69 [National Transportation Act] CPRC advised the Federal Government that it could
inform Parliament that CPRC would carry out the proposals as outlined in the August 29, 1966

letter.

[113] On February 10, 1967, Transport Minister Pickersgill so advised the House of Commons.

[114] In the spring and summer of 1967, the Parties corresponded regarding CPRC making
voluntary grants in lieu of municipal taxes, and how such grants would be treated for federal
Income Tax purposes. CPRC sought, and ultimately received, assurances from the Federal

Government that the payments would be considered deductible business expenses.

(o) CPRC Invokes Clause 16 against Federal Taxation in 2004

[115] Beginning in 2004, CPRC invoked Clause 16 against federal taxation in notices of
objections to:

a) recover LCT levied under Part 1.3 of the ITA; and

b) recover amounts related to excise tax imposed on diesel fuel levied under Part 111 of the

ETA.
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Q) CPRC'’s Claim for Repayment of Capital Taxes Paid Under Part 1.3 of the
ITA

[116] The Canada Revenue Agency (“CRA”) assessed CPRC with LCT under Part 1.3 of the

ITA for CPRC’s 2000, 2001, 2002, 2003, 2004, and 2005 taxation years.

[117] CPRC paid amounts for LCT for each of these six taxation years.

[118] CPRC filed notices of objection to recover a portion of the LCT it paid in respect of its

“capital stock” for each of the 2003, 2004, and 2005 taxation years.
[119] The basis for CPRC’s claims was that Clause 16 applied to exclude the amount of CPRC
capital stock from the “taxable capital” component of the formula used to calculate its LCT

liability under Part 1.3 of the ITA.

[120] In response to CPRC’s claims, the CRA refunded CPRC approximately $9.1 million of

Part 1.3 ITA tax for the 2001, 2002, 2003, and 2004 taxation years, plus interest.

[121] The CRA refunded CPRC the following amounts:

Year Principal Interest Total

2001 $2,333,377.00 $555,190.39 $2,888,567.39

2002 $2,333,377.00 $633.533.48 $2,966,910.48

2003 $2,333,377.00 $241,989.43 $2,575,366.43

2004 $2,074,113.00 $108,844.70 $2,182,957.70
Total: | $9,074,244.00 $1,539,558.00 $10,613,802.00
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(i) 2000 Taxation Year

[122] For the 2000 taxation year, CPRC’s LCT liability was assessed in the amount of

$8,769,426.00 on July 26, 2001.

[123] CPRC paid this amount. The CRA has not refunded any amount to CPRC for LCT in

respect of the 2000 taxation year, which LCT is at issue in this action.

(iii) 2005 Taxation Year

[124] In filing its Part 1.3 return for the 2005 taxation year, CPRC excluded $1,814,849 from its

calculations of LCT owing, on the basis of Clause 16.

[125] Subsequently, by notice of reassessment dated June 8, 2010, CPRC was reassessed an

additional $1,822,157.00 in LCT plus arrears interest of $610,718.00.

[126] CPRC paid these additional amounts.

[127] On September 2, 2010, CPRC filed a notice of objection to the June 8, 2010 reassessment

in which it sought recovery of these amounts.

[128] CPRC’s objection for the 2005 taxation year remains outstanding. The CRA has not

refunded any amount to CPRC for LCT in respect of the 2005 taxation year.
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(iv)  CPRC'’s Claim for Repayment of Fuel Tax

[129] Between May 31, 2005, and March 14, 2007, CPRC filed Fuel Tax statutory refund
claims to the CRA based on Clause 16. These claims covered the period from June 2003 to

March 2007.

[130] The CRA denied these claims and CPRC filed statutory objections to the decisions to

deny the claims.

[131] In Notices of Decision dated March 15, 2007, the CRA denied CPRC’s objections.

[132] Further to the statutory appeal procedures, CPRC subsequently filed six Statements of

Claim with the Federal Court in June 2007.

[133] On September 19, 2007, after the commencement of this action, CPRC discontinued

those Statements of Claim.

V. The Witnesses and Evidence

[134] Part of the challenge with the historical nature of this litigation is the shortage of
available, primary source evidence. Indeed, the 140th anniversary of the 1881 CPR Act occurred
during the course of this trial. No witnesses from that critical period are available for this
litigation. Even many of the more recent points in contention arose over half a century ago, such

as the 1960s negotiations. There were no fact witnesses who testified to those historical events
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either. Therefore, much of the evidence in this action comes from the opinions of seven expert
witnesses and testimony from one fact witness. The seven expert witnesses are listed below in
order of appearance (the first four called by the Plaintiff, the last three by the Defendant), with a
note on their area of expertise:
i.  Dr. David Hanna — Canadian railway history and geography; opinion and reply to Dr.
Regehr;
ii.  Dr. Sean M. Kammer — US railway legal history, responding to Dr. Ely;
iii.  Dr. Kurt Klein — Canadian railway subsidies/regulation, responding to Mr. Urban;
iv.  Dr. Matthew Aharonian — Economic and financial analysis, responding to Mr. Urban;
v.  Dr. Theodore D. Regehr — Canadian railway history and geography, responding to Dr.
Hanna,;
vi.  Dr.James W. Ely, Jr. — US railway legal history; opinion and reply to Dr. Kammer; and

vii.  Mr. Frank Urban — Canadian railway subsidies and regulation.

[135] Four of these experts were met with challenges in the preparatory stages of this trial
through motions brought by the Plaintiff, and later the Defendant, respectively. Neither motion
succeeded (see Canadian Pacific Railway Co v Canada, 2019 FC 1531 and Canadian Pacific
Railway v Canada, 2020 FC 690). However, | also note that neither party opposed the experts’

qualifications prior to or at trial.

[136] Indeed, I find that each expert witness holds impressive credentials as a prominent
academic and/or as a respected industry professional, or both. All provided detailed and

insightful reports, and annexed significant reference material and bibliographies. Both under
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examination and cross-examination, each expert provided articulate and compelling testimony at
trial and each provided oral evidence consistent with their reports. They also acknowledged and

corrected the occasional administrative error made in those reports.

[137] Mr. Urban is a retired, long-serving Federal Government employee who spent his career
specializing in the domain of railway regulation and costing. Dr. Aharonian currently works for a
leading consulting firm and has taught university courses in economics and finance. The other
five experts are widely published professors (current or emeritus) from leading universities, who

have also consulted for industry and/or previously appeared as expert witnesses.

[138] The same comment regarding the overall reliability of testimony applies to the one fact
witness that appeared. Called by the Plaintiff, Victor Wong testified about CPRC tax practices
and filings during his tenure with the Company, which began in 1991. Mr. Wong currently
serves as Assistant Vice President, Tax, as the most senior person responsible for tax matters at

CPRC.

[139] Finally, I note that the Parties also tendered a large volume of historical evidence,
including letters, articles, book extracts, texts, photographs, maps, corporate documents such as
financial statements, annual reports and tax returns, as well as government records including

orders in council, Hansards of Parliamentary debates, and legislation.
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V. Issues

[140] CPRC seeks to recover amounts paid under three types of Taxes. As | referenced at
paragraph 9 above, the three Taxes for which CPRC seeks recovery are (i) Income Tax, (ii) LCT,
and (iii) Fuel Tax. CPRC argues that the Taxes imposed on the Main Line are contrary to Clause
16 of the 1880 Contract. Specifically, as summarized in paragraph 11 of the Plaintiff’s Trial
Memorandum of Fact and Law (“Plaintiff’s Memorandum™) and set out in paragraph 1 of the
Further Further Further Amended Statement of Claim of December 5, 2019, CPRC seeks
recovery of (i) Income Tax paid from 2015 onward, (ii) LCT paid for taxation years 2000 to
2005, and (iii) Fuel Tax paid from 2001 onward. As also noted above, CPRC additionally seeks a

number of forward-looking declarations relating to these Taxes and Clause 16.

[141] Prior to trial, the Parties submitted a Joint Statement of Issues, wherein they suggested
that this Court must resolve four main issues:
1. Is Clause 16 of the 1880 Contract legally binding between the Parties, and if so, to what
extent?
2. Does Clause 16 of the 1880 Contract apply to the following:
a. LCT under Part 1.3 of the ITA,
b. Income Tax under Part | of the ITA; and
c. Fuel Tax under the ETA?
3. Is CPRC barred from relying on Clause 16 by virtue of its conduct?
4. Is CPRC entitled to the relief sought in the Further Further Further Amended Statement

of Claim of December 5, 2019 (hereinafter, the “Claim”)?
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[142] During legal submissions, the Parties each suggested methodologies to address these

issues. | have taken elements from each Party’s suggestions in adopting the following structure

for these Reasons, as set out in the following seven questions, and answers:

Q1.

Q2.

Q3.

Q4.

Q5.

Q6.

Q7.

[143]

Does Clause 16 have constitutional, statutory, or contractual force?

A. Clause 16 does not have constitutional force but does have statutory and
contractual force.

Does the Kingstreet remedy apply?

A. The Kingstreet remedy does not apply in these circumstances.

What interpretive principles apply to Clause 16?

A. Clause 16 must be interpreted using both contractual and statutory interpretation
principles.

Does Clause 16 apply to the Taxes?

A. Clause 16 applies to LCT, but not to Income or Fuel Tax.

Does Clause 16 still stand today vis-a-vis federal taxation?

A. It does, with respect to federal taxation. Clause 16 was neither repealed nor
rescinded in the 1960s or after CPRC’s 1984 continuance.

Is CPRC entitled to the declaratory relief requested?

A. No declaratory relief is warranted.

Do equitable defences apply and prevent CPRC from invoking its rights under Clause
16?

A. With no available remedy, equitable defences raised need not be addressed.

I now move onto the analysis for each of these seven issues.
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1. Clause 16 does not have constitutional force but does have statutory and contractual
force

@ Clause 16 does not have constitutional force

[144] The nature of Clause 16 has important implications for a number of issues in this action.
For example, whether it has constitutional or statutory force affects whether the Kingstreet

remedy is available, and whether equitable defences may apply to prevent recovery.

Q) The Parties’ arguments

a. The Plaintiff Company

[145] CPRC submits that Clause 16 has constitutional force. It argues that the BC Undertaking
was a broad constitutional obligation and that the 1880 Contract provided the specific means by
which Canada chose to deliver on that obligation. CPRC argues that the 1880 Contract — and
Clause 16 — attained constitutional status because they played a direct, central role in fulfilling

the constitutional BC Undertaking.

[146] CPRC relies on British Columbia (Attorney General) v Canada (Attorney General), An
Act respecting the Vancouver Island Railway (Re) [1994] 2 SCR 41, [1944] SCJ No 35 (QL)
[Dunsmuir #2] for the proposition that subsequent agreements related to the fulfillment of

constitutional obligations may themselves gain constitutional character.
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[147] In a parallel argument regarding Clause 16’s constitutional status, CPRC argues that
Clause 16 gained constitutional status through its inclusion into the legislation under which the
Prairie Provinces joined Confederation. These statutes — the Alberta Act and the Saskatchewan
Act, both incorporate Clause 16. Furthermore, the Company notes that both Acts are included in
the schedule to the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK),

1982, ¢ 11 and part of the Constitution pursuant to s 52(2)(b).

[148] CPRC also contends the same of Manitoba, whose 1881 Boundaries Act expressly
incorporated Clause 16 through s 2(b). The Plaintiff notes that the SCC has twice confirmed that
Manitoba’s expanded territory (outside the Postage Stamp) is subject to Clause 16, citing The
Rural Municipality of Cornwallis v The Canadian Pacific Railway Co (1891), 19 SCR 702 at
para 8, 1891 CanLll 66 and North Cypress v Can Pac Ry Co (1905), 35 SCR 550 at paras 9-11,

30-31, 1905 CanLl1 49.

b. The Respondent Attorney General of Canada

[149] Canada, on the other hand, emphasizes that although the 1881 CPR Act, CPRC Charter,
and the 1880 Contract were necessary to give meaning and effect to the BC Undertaking, neither
the 1880 Contract nor its Clause 16 thereby gained constitutional status. In addition, Canada
submits that a valid constitutional amendment in the late 19th century required the participation
of the British Parliament, and could not occur through Canada’s unilateral action. Canada

provides a different reading of Dunsmuir #2 than CPRC to support its argument.
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[150] Overall, Canada contends that Clause 16 only ever had contractual force under the 1880
Contract, which was extinguished either due to its relinquishment in the 1960s or through the

Company’s CBCA continuance in 1984.

C. The Intervener Attorney General of Saskatchewan

[151] Saskatchewan mirrors Canada’s position that Clause 16 holds no constitutional status. It
too emphasizes that Canadian Parliament lacked the authority — in concert with CPRC —to
unilaterally amend Canada’s Constitution without the participation of the UK Parliament.
Without British involvement, constitutional status could neither be conferred on the 1880

Contract, nor its constraining Instruments.

(i) The historical context of the 1880 Contract and Clause 16

[152] To determine the legal status of Clause 16, | must consider the historical context in which
the 1880 Contract was signed, including its connection to the BC Undertaking. Both Parties
tendered expert witness evidence regarding the historical context of Clause 16. Dr. Hanna
provided this evidence for the Plaintiff and Dr. Regehr provided it for the Respondent. Both
experts largely agreed about the events that led to the signing of the 1880 Contract.

a. British colonial vulnerability to American territorial interests in the
19th century

[153] Drs. Hanna and Regehr agreed that Canada emerged as a new nation at a time of

aggressive and expansionist foreign policy from the United States (“US”), and that the Main
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Line was a crucial part of Britain’s — and later, Canada’s — strategy to address American threats

to Canadian territorial integrity.

[154] Dr. Hanna testified that America’s population and economy has historically been
approximately ten times larger than Canada’s. The US possessed more resources and had a more
developed railway network in the American West by the late 19" century, and could move troops
to the Pacific coast in a matter of days. For the British Crown, however, the same endeavour
required four to six months, as its naval fleet had to sail great distances to reach the same
territory. In the 19" century, Britain had also overstretched its military resources, sending troops
to a number of conflicts in Asia, Oceania, Africa, and the Middle East, resulting in

vulnerabilities to British interests in North America.

[155] Compounding the matter was the US’ aggressive and expansionist foreign policy
throughout the 19" century, which also threatened British interests in the region. For example, in
the first part of the 19" century, territorial treaties between these two nations failed to stop the
US from seizing territory south of modern-day BC, which Britain had claimed. Mid-century, the
prospect of finding gold drew thousands of Americans into the BC interior, with many of them

showing little support for British claims to the territory.

[156] Dr. Hanna went on to explain in his report that the US again surprised Great Britain with
the sudden and unexpected acquisition of Alaska from Russia in 1867. The purchase further
increased Britain’s sense of vulnerability in the region, as Britain too had held an interest in

acquiring the territory. The acquisition meant that the US now controlled territory both north and
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south of modern-day British Columbia, which threatened Britain’s access to the Pacific coast,
and therefore access to its colonies in Asia and Oceania. Additionally, in southeastern Canada,
Irish Republican loyalists led what became known as the “Fenian raids” from the northeastern
US, primarily into Nova Scotia and Upper Canada (today’s Ontario), which added to the

geopolitical pressure.

[157] These combined threats incentivized Britain’s strategy to build a transcontinental railway

of its own to protect its interests in North America.

b. Trans-Canada railway as a check on territorial threats from the
United States

[158] Construction of the Canadian transcontinental railway provided a viable solution to allay
American threats, while also providing a means to stimulate settlement in the sparsely populated
West, thereby helping to spur economic development and increasing the Dominion’s economic
resources. These twin goals were viewed as existentially important to both the governments of
Britain and the Dominion of Canada.

C. The BC Undertaking obligates Canada to construct the railway to
BC within ten years

[159] In 1871, when BC agreed to Confederation, the promise of a trans-Canada railway was
explicitly written into the BC Terms of Union, and became a central condition of BC’s entry into
Canada, as discussed in paragraphs 27-28 of these Reasons. Term 11 of the BC Terms of Union

provides as follows:
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The Government of the Dominion undertake to secure the
commencement simultaneously, within two years from the date of
the Union, of the construction of a railway from the Pacific toward
the Rocky Mountains, and from such point as may be selected, east
of the Rocky Mountains, toward the Pacific, to connect the
seaboard of British Columbia with the railway system of Canada;
and further, to secure the completion of such railway within ten
years from the date of the Union....

[160] The BC Undertaking shares similarities with the undertakings given to Nova Scotia and
New Brunswick when they joined Confederation four years earlier, in their respective
constitutional agreements under the Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in
RSC 1985, Appendix I1, No 5 [Constitution Act, 1867] (originally enacted as the British North
America Act, 1867 and renamed in 1982). Canada had already agreed to build another railway
line reaching the East Coast (the “Intercolonial Railway”), connecting the four original provinces
that joined the Confederation in 1867 (the Province of Canada, namely Ontario and Quebec, to
New Brunswick and Nova Scotia). Section 145 of the Constitution Act, 1867 states:

Inasmuch as the Provinces of Canada, Nova Scotia, and New
Brunswick have joined in a Declaration that the Construction of
the Intercolonial Railway is essential to the Consolidation of the
Union of British North America, and to the Assent thereto of Nova
Scotia and New Brunswick, and have consequently agreed that
Provision should be made for its immediate Construction by the
Government of Canada; Therefore, in order to give effect to that
Agreement, it shall be the Duty of the Government and Parliament
of Canada to provide for the Commencement, within Six Months
after the Union, of a Railway connecting the River St. Lawrence
with the City of Halifax in Nova Scotia, and for the Construction
thereof without Intermission, and the Completion thereof with all
practicable Speed.



Page: 44

[161] Construction of the Intercolonial Railway ran from 1870 to 1876, without delay. By
contrast, the endeavour to build a trans-Canada railway line to the BC coast, that was to become

the Main Line, did not proceed as smoothly.

d. Obstacles to constructing the Main Line

[162] Drs. Hanna and Regehr largely agreed about the obstacles that prevented the trans-
Canada line from being built on time (that is, by 1881). First and most fundamentally, the
Canadian Pacific Railway project was unprecedented in its complexity, with extremely difficult
terrain north of Lake Superior and in the Rocky Mountains of BC and Alberta. It was difficult for
railway companies to secure financing for the risky endeavour. Meanwhile, government
resources were thinly spread, particularly with the construction of the Intercolonial Railway

already underway.

[163] Political instability within the federal government in the first half of the 1870s — as
discussed in paragraphs 32-33 above — added political complications to the geographic and
resource challenges of a transcontinental line to BC. The challenges of building it were so great
that former Prime Minister Alexander Mackenzie said in 1876 that “[a]ll the power of men and
all the money of Europe could not likely complete the Pacific railway in ten years” (Expert

Witness Statement of Dr. David Hanna, dated September 12, 2019 (the “Hanna Report”) at 12).

[164] Finally, the 1870s also marked a period of prolonged economic downturn known as the

“Long Depression”. The period severely limited the Canadian government’s ability to secure the
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credit needed to finance the railway in domestic and international financial markets. The

downturn only relented at the end of the decade.

[165] In this challenging context, the construction of the transcontinental railway line by 1881
became a matter of existential importance for Canada. Dissent had grown in BC. With no line yet
laid in within BC’s borders by the late 1870s, Dr. Hanna described the province as in “open
revolt” over the Canada’s slow progress in meeting its constitutional obligations (Hanna Report
at 15).

e. Canada and CPRC sign the 1880 Contract with less than a year
remaining to fulfill the BC Undertaking

[166] The Stephen Syndicate negotiated with the federal government to undertake the
construction project. Some of the details of this agreement between Canada and the Stephen
Syndicate (which later became the CPRC) are included at paragraphs 37-47 of these Reasons.
The Parties ultimately signed a contract (the 1880 Contract) providing the terms under which the
trans-Canada railway was to be built, including its key promises under clauses 1, 7, 9, 10, and

14-16, summarized above, and reproduced in full in the Schedule to Annex E of these Reasons.

[167] In short, after many false starts and failed attempts, Canada had finally found a solution
to break the impasse in building its transcontinental railway: Canada and CPRC signed the 1880
Contract with less than a year remaining to fulfill the BC Undertaking. Parliament approved and
ratified the 1880 Contract through the 1881 CPR Act, which facilitated the momentous

completion of the Main Line in late 1885.
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[168] Having reviewed the historical context and challenges confronting Canada in meeting its
BC Undertaking, and thus the 1880 Contract, I turn to the whether its Clause 16 has

constitutional status.

f. The SCC’s decision in Dunsmuir #2

[169] I mentioned above that the Plaintiff and Respondent both rely on Dunsmuir #2 in their
respective arguments about Clause 16’s legal status. The Plaintiff argues that Clause 16 gained
constitutional status by being one of the means through which Canada fulfilled the BC
Undertaking. It argues that Dunsmuir #2 stands for the proposition that subsequent agreements
related to the fulfillment of constitutional obligations may themselves gain constitutional

character. The Respondent disagrees, as do I.

[170] Dunsmuir #2 is an SCC decision with circumstances somewhat similar to those
surrounding the 1880 Contract. It involved the construction of a railway on Vancouver Island,
BC. In Dunsmuir #2, the federal government and BC signed an agreement in 1883 (the ““1883
Settlement Agreement”) under which Canada would contribute funds to build the railroad, and
BC would grant lands for the railway’s construction on Vancouver Island. In addition to Canada
and BC, a third party — the Dunsmuir railway syndicate (the “Dunsmuir Syndicate”) — was

intimately involved in the negotiations that culminated in the 1883 Settlement Agreement.

[171] On the same day that Canada ratified the 1883 Settlement Agreement, it also executed a
contract with the Dunsmuir Syndicate (the “Dunsmuir Agreement”), under which the Dunsmuir

Syndicate agreed, at clause 3, to “lay out, make, build, construct, complete, equip, maintain and
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work continuously a line of railway” on Vancouver Island. At clause 9, the Dunsmuir Syndicate
also agreed to “continuously and in good faith operate” that railway. As will become clear
below, there are many similarities between the Dunsmuir Agreement and the 1880 Contract that

help to interpret the latter’s legal status.

[172] A century after the signing of the Dunsmuir Agreement, two decisions by the Canadian
Transport Commission declared that the passenger rail services on the VVancouver Island line
were “uneconomic”. The decisions led to two Orders-in-Council, the latter of which terminated

passenger railway service between Nanaimo and Courtenay.

[173] BC challenged the termination order as ultra vires on the basis that Term 11 imposed on
Canada a perpetual, constitutional obligation to maintain railway service on Vancouver Island. In
other words, the province argued that the federal government not only had a constitutional
obligation to construct the railway, but also to ensure its operation in perpetuity. BC argued that
since Term 11 was a “skeletal” provision — along with the 1883 Settlement Agreement and the
Dunsmuir Agreement both adding the necessary details to achieve Term 11 — that Term 11 thus

imbued the Dunsmuir Agreement with constitutional force.

[174] The Dunsmuir Agreement was similar to the 1880 Contract, in that both agreements with
the government had language that committed the private companies to forever (“continuously”,
in the case of the Dunsmuir Agreement, and “perpetually” in the case of the 1880 Contract)
operate the line. The agreements were also similar in that they were both ratified by and

scheduled to federal legislation. In the case of the Dunsmuir Agreement, this legislation was An
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Act Respecting the Vancouver Island Railway, the Esquimalt Graving Dock, and Certain
Railway Lands of the Province of British Columbia, Granted to the Dominion, SC 1884, c 6
[Dominion Act, 1884]. In the case of the CPRC, this legislation was the 1881 CPR Act.

g. Term 11 includes an obligation to construct the railway, but not to
operate it

[175] Justice lacobucci disagreed with BC, finding that Term 11 was skeletal only “in so far as
neither the route nor the terminus of the proposed railway could be known in 1871, and
“because the railway belt had to be marked out on the ground” (Dunsmuir #2 at 83, 87).
However, he concluded that Term 11 was not “skeletal” in the sense that the parties could simply

add to it terms absent from its wording.

[176] Key to Justice Iacobucci’s decision was the principle that, while constitutional terms
must be capable of growth, “constitutional interpretation must nonetheless begin with the
language of the constitutional law or provision in question” (Dunsmuir #2 at 88). Justice
lacobucci emphasized that, “in the express language of Term 11, there is no reference to railway
operations, continuing, perpetual, or otherwise” (Dunsmuir #2 at 82, emphasis in original). He
found that while the 1883 Settlement Agreement gave Term 11 “precise meaning”, it could not

extend the scope of Term 11 beyond its actual wording (Dunsmuir #2 at 87-88).

[177] In determining the scope of obligations under Term 11, Justice lacobucci also compared
Term 11 with the terms governing railway undertakings in the Prince Edward Island Terms of

Union, reprinted in RSC 1985, Appendix Il, No 12, pursuant to which the province of Prince
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Edward Island (“PEI”) joined Confederation in 1873. Notably, PEI’s terms expressly provided
for railway “service”. Justice lacobucci held that it “cannot be contended that either Canada or
British Columbia was unaware, in 1871, of the distinction between constructing a railway, and
operating [or, in other words, providing service on] a railway” (Dunsmuir #2 at 87, emphasis in

original).

[178] In so finding, Justice lacobucci cited an earlier decision he wrote in Prince Edward
Island (Minister of Transportation and Public Works) v Canadian National Railway Co (1990),
[1991] 1 FC 129, 1990 CanLlIl 7976 (CA) [PEI v CNR Co], for the proposition that when the
language under consideration is clear, there is no need to rely on the rules of statutory
construction, extrinsic evidence, or legislative history (Dunsmuir #2 at 89-90; PEI v CNR Co at
para 12). He also explained in Dunsmuir #2 (at 88) that:

In The Queen in Right of Canada v. The Queen in Right of Prince

Edward Island, supra, the Federal Court of Appeal effectively

assumed that this clear language imposed upon Canada an

operational obligation to ensure a service, and the court determined

only how “continuous” that service must be. The contrast between

this term, and British Columbia's Term 11, is striking: where, in

Term 11, is the operational reference to railway service?

[Emphasis in original.]

[179] Justice lacobucci concluded that, for the 1883 Settlement Agreement to have had
constitutional force, Term 11 would have needed to be clearer regarding “service”. Term 11 was
indeed clear on its face; however, he concluded that it imposed only an obligation of construction

on Canada, not an obligation of operation (Dunsmuir #2 at 90).
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[180] The SCC has also endorsed a text-first approach to constitutional interpretation in a
number of more recent cases, holding that while the interpretation of constitutional terms should
provide room for growth, the text of the instrument in question occupies a central place in the

interpretive exercise. A number of these cases cite Dunsmuir #2 in support of their reasoning.

[181] For example, in Caron v Alberta, 2015 SCC 56 [Caron], a language rights matter, the
Court ruled that, “we must assess the appellants' arguments by looking at the ordinary meaning
of the language used in each document, the historical context, and the philosophy or objectives
lying behind the words and guarantees” (at para 38). The Court also highlighted the primacy of
the written text of the Constitution, with reference to Justice lacobucci’s observations in

Dunsmuir #2 (Caron at paras 36-37).

[182] R v Blais, 2003 SCC 44 [Blais] is an aboriginal law case that also relied on Dunsmuir #2,
while interpreting the Canadian Charter of Rights and Freedoms, Part | of the Constitution Act,
1982, being Schedule B to the Canada Act 1982 (UK), 1982, c11 [Charter of Rights and
Freedoms]. In Blais, the Court opined that while the “living tree” principle was a fundamental
tenet of constitutional interpretation, courts were nevertheless “not free to invent new obligations
foreign to the original purpose of the provision at issue”, noting that “[t]he analysis must be

anchored in the historical context of the provision” (at para 40).

[183] Most recently, in Quebec (Attorney General) v 9147-0732 Quebec inc, 2020 SCC 32
[Quebec inc], the SCC reiterated that it “has consistently emphasized that, within the purposive

approach, the analysis must begin by considering the text of the provision” (at para 8), again
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citing Dunsmuir #2 (emphasis in original). This is so because constitutional interpretation, being
the interpretation of the text of the Constitution, must first and foremost have reference to and be

constrained by that text (Quebec inc at para 9).

[184] With this jurisprudential context in mind, I will now examine the legal status of the 1880
Contract and Clause 16.

h. Implications of Dunsmuir #2 for the determination of Clause 16’s
legal character

[185] First, I note that the importance of the prospective Main Line for Canada’s formation as a
new, unified federation in 1867 is not in dispute. It is clear that CPRC played a crucial role in
Canada’s history by constructing the transcontinental railway, and without the 1880 Contract, the

history of Canada could have taken a dramatically different turn.

[186] However, it is the legal status of Clause 16 and not the historical significance of the 1880
Contract that is in issue. In other words, historical significance does not guarantee constitutional
character. As the SCC held in Dunsmuir #2 (at 92), regarding Term 11:

[T]o admit that nation building was at issue is to admit an

historical, not a constitutional, fact. All constitutional amendments,

perforce, can be considered acts of nation building. But not all acts
of nation building, perforce, attain constitutional status.

[187] There is no doubt that the BC Terms of Union, including Term 11, have constitutional
status. Prior to 1949, the British Parliament was the only legislative body with the power to

amend Canada’s Constitution, except where it expressly provided that autonomy to the
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Dominion government. Section 146 of the Constitution Act, 1867 enabled the British Cabinet to
admit British Columbia into Confederation in 1871 by means of an Order-in-Council. The Order-
in-Council was passed, and was deemed under the Constitution Act, 1867 to have the same force
and effect as if it had been enacted by the British Parliament, thereby making BC’s admission a

valid constitutional amendment.

[188] Second, as the SCC stated in Dunsmuir #2 (at 82), to the extent that the status of Term 11
was unclear prior to the repatriation of Canada’s Constitution in 1982, the inclusion of the BC
Terms of Union into the schedule of the Constitution Act, 1982 placed the constitutional status of

Term 11 beyond doubt.

[189] Here, the Parties do not dispute the constitutional status of Term 11. However, as was
noted in Dunsmuir #2 (at 92-93), the constitutional character of Term 11 does not automatically
extend to a private contract that provides the means by which the federal government would
deliver on the BC Undertaking. The key question is whether Clause 16 and its 1880 Contract can

be said to have been “specifically contemplated” by the language of Term 11.

[190] CPRC proposes a three-step test, based on its reading of Dunsmuir #2, to determine
whether Clause 16 has acquired a “constitutional dimension”. The steps of the proposed test are
as follows:

1. there is a recognized constitutional obligation;

2. subsequent arrangements are necessary to give meaning and effect to that obligation; and
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3. those subsequent arrangements are “geared toward” and imperative to fulfilling the

obligation.

[191] In applying this proposed test, CPRC starts with Term 11°’s constitutional status. It asserts
that CPRC inherited the constitutional obligation through the 1880 Contract — specifically under
Clause 16 — which the Crown enacted through the 1881 CPR Act and incorporated through its

Charter.

[192] In taking this approach, CPRC maps out an indirect line from Clause 16 to a
constitutional obligation. I cannot accept this approach because it is precisely the type of
approach that the SCC rejected in Dunsmuir #2 (at 89):

The interpretive process proposed by British Columbia denies the
straightforward proposition that regard must first be had for the
language of the provision to be interpreted. British Columbia
asserts that because some aspects of Term 11 are skeletal, the
whole of the railway obligation must be considered ambiguous. |
have already noted that Term 11 is ‘skeletal” only in a very limited
sense. Even if a much broader view were acceptable, however,
what British Columbia invites this Court to do is to move beyond
the language of Term 11 to the Settlement Agreement of 1883,
from thence to the Dominion Act, and from thence to the Dunsmuir
Agreement where, finally, an obligation in respect of operations
will be located.

[193] Equally, I am not persuaded by CPRC’s argument that the 1880 Contract and its terms,
including Clause 16, gained constitutional status because they provided the means by which
Canada discharged its Term 11 obligation. | find that neither Term 11 specifically, nor the BC

Terms of Union as a whole, specified how the railway was to be built, or noted any tax
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exemptions for the party that built it — or for that matter, the other incentives provided by the

1880 Contract, including certain land grants, duty-free imports, and a monopoly clause.

[194] I cannot agree with the Plaintiff that the magnitude of their railway undertaking, which
was unprecedented in scope at the time, is a justified basis for an expanded reading of Term 11.
Certainly, the extraordinary effort to build the Main Line remains part and parcel of the bargain
the Parties made, and shaped their negotiations, but the Stephen Syndicate received consideration

for its efforts through the various incentives contained in the 1880 Contract.

[195] The ambit of Term 11 is much more narrow: it simply contemplates that Canada must
build a railway. The details through which Canada committed to fulfilling this commitment are
contained in the 1880 Contract and its related Instruments, the CPRC Charter and 1881 CPR Act,

not the BC Terms of Union.

[196] Dunsmuir #2 is unequivocal: a textual reading of Term 11 does not extend beyond the
building of a railway to the contract. Just as the Dunsmuir Agreement could not alter the
meaning of the BC Terms of Union, neither can the 1880 Contract. Only the Dominion and BC

are privy to the constitutional obligations set out in Term 11, i.e., the BC Undertaking.

[197] In short, the Plaintiff contends that an agreement that is pivotal and directly related to a
constitutional obligation becomes constitutional itself. However, that argument epitomizes
precisely what Justice lacobucci said should not happen. The 1880 Contract cannot create

subordinate constitutional obligations that derogate from the words of the principal constitutional
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obligation. The Parties at the time knew the difference between “operating” and “constructing” a

railway.

I. Comments by Transport Minister Pickersgill

[198] CPRC also points to excerpts from the Hansard (House of Commons Debates, 27" Parl,
1% Sess, No 8 (6 Sept 1966) at 8211). In one passage, federal Minister of Transportation J. W.
Pickersgill, who led negotiations on legislative reform in the 1960s, stated in the House of
Commons:

[I]t appears from the best legal advice the government is able to
attain that this perpetual exemption from taxation enjoyed by the
Canadian Pacific on its Historic Main Line is part of the
constitution of Canada and also part of the constitutions of
Manitoba, Saskatchewan and Alberta. It is not competent for this
parliament by a simple act of parliament, under the constitution as
it now stands, to make this change. An amendment would be
required also to the constitutions of those provinces. For that
reason it is not possible for this parliament to make the Canadian
Pacific main line subject to taxation, nor is it possible for the
provincial legislatures to do so.

[199] CPRC also points out that Minister Pickersgill made a similar statement in his 1993
memoir (JW Pickersgill, Seeing Canada Whole: A Memoir (Markham: Fitzhenry & Whiteside,
1994), at 711-712):

The perpetual exemption from local taxation on its Historic Main
Line was included in the contract of 1881 between the company
and the Crown. The best legal advice of the government was that
the 1880 Contract was a part of the Constitution of Canada and of
the constitutions of Manitoba, Saskatchewan and Alberta and
could be changed only by the British Parliament.
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[200] Such after-the-fact opinion statements cannot change the impact of Term 11°s wording,
which as | have already found, does not include obligations beyond the construction of the

railway.

[201] While Minister Pickersgill would certainly have had his views in the 1960s, he was not a
part of the Parliament responsible for the 1880 Contract. In any event, single parliamentarians —
even senior Ministers — do not necessarily speak for the government or for Parliament (I further
discuss this point at paras 513-515 below). As Justice lacobucci observed in Dunsmuir #2, Term
11 imposed an obligation of construction on Canada, not an obligation of operation. In the face
of clear language, as Justice lacobucci had stated in his earlier PEI v CNR Co decision (at para
12), “there is no need to rely on the rules of statutory construction, extrinsic evidence, or

legislative history when the language under consideration is clear”.

[202] Given the jurisprudence, and the plain wording of Term 11, this Court is limited to giving
effect to constitutional obligations contained in Term 11, and cannot “create” them (Dunsmuir #2

at 90; Caron at para 203).

J- Parliament could not unilaterally amend the Constitution

[203] In considering the scope of Term 11 obligations in Dunsmuir #2, Justice lacobucci noted
(at 92) that, in the late 19th century, BC and Canada could neither amend the Constitution by
themselves, nor otherwise make an agreement which had a “constitutional nature” not

specifically contemplated by legislation, given that Imperial Parliamentary consent was required.
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[204] In support of his conclusion that the 1883 Settlement Agreement did not have
constitutional force, Justice lacobucci noted that BC was able to renounce land grants due to
changes in the route of the railway without the involvement of the British Parliament (Dunsmuir
#2 at 83). Justice lacobucci also noted (Dunsmuir #2 at 91-92) that Canada had certain autonomy
to introduce constitutional amendments, both before and after 1949:

The manner in which Canada’s Constitution could have been
amended in 1883 is, or should be, trite law. Today, of course, the
federal government and any affected provincial government can
agree upon constitutional amendments which affect no other
province pursuant to s. 43 of the Constitution Act, 1982. Similarly,
after 1949, amendment of the Constitution Act, 1867 could occur
without Imperial Parliament consent if the amendment involved
modification of a purely federal power: British North America (No.
2) Act, 1949 (U.K.), 13 Geo. 6, c. 81 (reprinted in R.S.C., 1985,
App. I, No. 33), repealed by Constitution Act, 1982, s. 53(1) and
Schedule, Item 22; see Reference re Authority of Parliament in
relation to the Upper House, 1979 CanLll 169 (SCC), [1980] 1
S.C.R. 54. Clearly, however, prior to 1949, constitutional
amendments did require the participation of the Imperial
Parliament, since the Constitution Act, 1867 (then the British North
America Act, 1867) was an Act of that Parliament.

[Emphasis in original.]

[205] In addition, the Constitution Act, 1871 (UK), 34-35 Vict, ¢ 28, reprinted RSC 1985,
Appendix I, No 11 [Constitution Act, 1871] enabled Parliament to autonomously enact
provisions having constitutional force, that is, without the participation of the British Parliament.
Section 2 of the Constitution Act, 1871 states that Parliament “may from time to time establish
new Provinces in any territories forming for the time being part of the Dominion of Canada, but

not included in any Province thereof” and “may, at the time of such establishment, make

provision for the constitution and administration of any such Province, and for the passing of

laws for the peace, order, and good government of such Province...” (emphasis added).
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[206] Equally, s 3 of the Constitution Act, 1871 provides that Parliament “may from time to
time, with the consent of the Legislature of any Province of the said Dominion, increase,
diminish, or otherwise alter the limits of such Province, upon such terms and conditions as may
be agreed to by the said Legislature”, and “may, with the like consent, make provision respecting
the effect and operation of any such increase or diminution or alteration of territory in relation to

any Province affected thereby”.

[207] It was under this authority that the Saskatchewan and the Alberta Acts were passed. Both

of these Acts, in accordance with the Constitution Act, 1871, were enacted by Parliament without
the participation of the British Parliament. They are both scheduled to the Constitution Act, 1982
and form part of Canada’s Constitution. Thus, Parliament was delegated exceptional authority to

amend the Constitution without the participation of the British Parliament in this instance. For

further comment on this issue, see paragraphs 223-227 and 649-650 of these Reasons.

[208] However, with respect to the case at bar, the federal government was not acting under
any such delegated authority in concluding the 1880 Contract, granting to the Company the

CPRC Charter and enacting the 1881 CPR Act.

[209] I do, however, agree with Canada that the Dominion government could not have
amended the BC Terms of Union unilaterally, and could not add any terms to it that were not
already there. In 1880, to amend the BC Terms of Union, Parliament would have required the

involvement of the British Parliament.
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[210] In this context, I also note Canada and Saskatchewan’s submissions that Parliament
amended the 1880 Contract following its ratification in the 1881 CPR Act, without sanction from
the British Parliament, noting that it could not have done so if that legislation indeed had a

constitutional character. Two examples in particular are worthy of note.

[211] First, in 1884, Parliament passed An Act to amend the Act intituled “An Act respecting
the Canadian Pacific Railway,” and for other purposes, SC 1884, 47 Vict, ¢ 1 [1884 CPR Act].
As outlined in the preamble to the 1884 CPR Act, the Plaintiff applied for “certain modifications
of the [1880 Contract]”. The 1884 CPR Act authorized the Federal Government to provide CPRC
an additional loan up to $22.5 million. Section 12 also repealed sections of the 1880 Contract

that were inconsistent with the 1884 CPR Act.

[212] Second, in 1888, Parliament passed An Act respecting a certain agreement between the
Government of Canada and the Canadian Pacific Railway Company, SC 1888, 51 Vict, ¢ 32
[1888 CPR Act], which again changed the terms of the 1880 Contract by terminating clause 15
(the monopoly clause; see para 45 in these Reasons). Canada agreed to provide CPRC with
financial assistance in the form of $15 million in bond support as a quid pro quo (Report

prepared by T.D. Regehr, dated September 3, 2019 (the “Regehr Report™) at para 63).

[213] In the words of Justice lacobucci in Dunsmuir #2 (at 91-92), addressing Canada’s
inability at the time to amend constitutional guarantees unilaterally:

| do not discount the proposition... that the 1883 arrangements
were the culmination of a nation-building effort. I must plainly
state, however, that such arrangements could not create obligations
of a constitutional kind unless those obligations were already
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specifically envisioned by the terms of Term 11. To assert
otherwise is to suggest that British Columbia and Canada — acting
alone in 1883 — could agree upon, and give effect to, a
constitutional amendment...

| am thus somewhat confounded by the argument which suggests
that Canada and British Columbia, acting alone, could have made

an agreement which had a “constitutional nature” in 1883 which
was not specifically contemplated by Term 11.

[214] Having established the caveat that Canada was not acting under the authority to amend
the Constitution within the powers delegated to it under the Constitution Act, 1871, the same
logic as in the above statement precludes a conclusion that Canada and the Stephen Syndicate

triggered a constitutional amendment through the 1880 Contract.

[215] Dunsmuir #2 held that subsequent agreements, which added necessary details to
constitutional provisions, could take on a constitutional dimension in certain circumstances, for
example, if they were integral to how that constitutional provision was put into practice.
However, as Justice lacobucci stated, while constitutional terms must be capable of growth,
“constitutional interpretation must nonetheless begin with the language of the constitutional law

or provision in question” (Dunsmuir #2 at 88).

[216] I have already found above that Term 11 did not include operating the railway, and it said
nothing about a tax exemption. The Parties, acting alone, could not have enacted a constitutional

amendment in this context.
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K. The scheduling of the Alberta Act and the Saskatchewan Act to the
Constitution Act, 1982 does not imbue Clause 16 with
constitutional authority

[217] Finally, the Plaintiff argues that the constitutional status of Clause 16 is further supported
by the fact of its inclusion into the Alberta Act and the Saskatchewan Act which, again, form part
of the Constitution of Canada through their inclusion into the schedule to the Constitution Act,
1982. To recall, when Alberta and Saskatchewan joined Confederation in 1905, s 24 of each of
the Alberta Act and the Saskatchewan Act provided that the “powers hereby granted to the said

province shall be exercised subject to the provisions of section 16 of the [ 1880 Contract]”.

[218] Similarly, the Boundaries Act of 1881 expanded the size of Manitoba beyond its original
“Postage Stamp” size. Its s 2(b) provides that Manitoba’s expanded territory “shall be subject to
all such provisions as may have been or shall hereafter be enacted, respecting the Canadian
Pacific Railway and the lands to be granted in aid thereof™. Litigation later determined that
Clause 16 is a “provision” within the meaning of s 2(b), and therefore a limit on the legislative
powers of the expanded territory of Manitoba (see The Attorney General for Manitoba v
Canadian Pacific Railway et al, [1958] SCR 744, 15 DLR (2d) 449 [Manitoba Reference] at

754-755 and 771-772).

[219] However, neither s 24 of the Alberta Act and the Saskatchewan Act, nor s 2(b) of the
Boundaries Act, have anything to say about the federal taxing power. Section 24 of the Alberta
and Saskatchewan legislation explicitly limits the “provincial power” to Clause 16. Equally,

s 2(b) of the Boundaries Act states that the powers of the expanded territory of Manitoba “shall
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be subject to all such provisions as may have been or shall hereafter be enacted, respecting the
Canadian Pacific Railway...”. Simply put, each of these provisions relates to the provincial

taxation power only. I note that CPRC does not challenge provincial taxes in this action.

[220] Because none of these provisions impose any constitutional constraint on the federal
taxation power, | am unpersuaded by the Company’s argument that these provisions support the

constitutional status of Clause 16 with respect to federal taxation.

[221] As Dr. Klein explained, the limits on provincial legislative authority imposed by s 24 and
s 2(b) proved unpopular in Alberta, Saskatchewan, and Manitoba since they inhibited the
provinces’ and municipalities’ ability to levy local taxes. After all, the Constitution Act, 1867
had given the provinces the exclusive authority over matters concerning “Direct Taxation within
the Province in order to the raising of a Revenue for Provincial Purposes” (at s 92(2)). Because
Clause 16 restricted the provinces’ constitutionally granted powers, they argued that the above-

mentioned provisions were ultra vires Parliament, and therefore of no force and effect.

[222] Saskatchewan and Manitoba ultimately litigated their positions. However, their
arguments failed before the highest Courts. Both the SCC and Britain’s Judicial Committee of
the Privy Council (“JCPC”) upheld the impugned provisions as valid and intra vires Parliament’s
authority (CPR v AG for Saskatchewan (1950), [1951] SCR 190, [1951] 1 DLR 721
[Saskatchewan Reference SCC], aff’d, Reference re Taxation of Canadian Pacific Railway,

[1953] 3 DLR 785 (JCPC) [Saskatchewan Reference JCPC]; and Manitoba Reference).
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[223] The courts in these decisions found that the Constitution Act, 1871 had delegated
authority to Canada to create new provinces, to expand the boundaries of existing provinces, and
to enact laws for their administration: under such delegated powers, the courts found that Canada
had the authority to impose the limits that it did on the provinces’ taxation powers. Thus, the
limit that Clause 16 imposed on the provinces’ taxation power was found to be a valid one,
despite s 92(2) of the Constitution Act, 1867, which stipulates that under the division of powers,

direct taxation within the provinces in order to raise revenue, falls exclusively to the provinces.

[224] In dismissing the provinces’ arguments, the SCC and JCPC largely grounded their
decisions in the Constitution Act, 1871, which gave Parliament the authority to create new

provinces and to expand the boundaries of existing ones.

[225] Turning back for a moment to Saskatchewan’s challenge to the constitutionality of
Clause 16 on its taxation powers, the SCC upheld Canada’s authority to enact s 24 of the
Saskatchewan Act, as it found that Canada had delegated authority to enact such amendments
under the Constitution Act, 1871. The JCPC, Canada’s highest Court of the time, in turn upheld
the Saskatchewan Reference SCC, confirming that s 24 was a valid limit on Saskatchewan’s

taxation power, based on the same logic.

[226] The JCPC concluded that if the Constitution Act, 1871 had not granted Parliament the
authority to limit the right of a new province to impose taxes, and had instead intended to give all
provinces the same powers, then the words in s 2 — which enabled “the passing of laws for the

peace, order and good government” — would be superfluous (Saskatchewan Reference JCPC at
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791-792). Thus, the limitation on Saskatchewan’s taxation power contained in s 24 of the
Saskatchewan Act created by the inclusion of Clause 16 was found valid, as it related to

provincial taxation.

[227] Similarly, in the Manitoba Reference, Manitoba challenged Parliament’s ability to bind
the province to the Clause 16 Exemption in its expanded territory. The SCC once again found,
like in the Saskatchewan Reference, that the incorporation of the Clause 16 Exemption in the
Boundaries Act was intra vires Parliament. Justice Rand, relying on the JCPC’s decision in the
Saskatchewan Reference JCPC, upheld Clause 16 as a valid limit on Manitoba’s taxing power
within its expanded territory. Justice Rand also found (at 754) that s 2(b) of the Boundaries Act
preserved the constitutional obligations of Term 11.:

It is argued that it was beyond the competence of Parliament to
withhold the taxing power furnished the province by s. 92(2) of the
1867 Act. It has already been held by the Judicial Committee in
Attorney General of Saskatchewan v Canadian Pacific Railway
Company, approving Reference re Constitutional Validity of
section 17 of the Alberta Act, that in the constitution of
Saskatchewan, which in this respect is identical with that of
Alberta, a reservation to that effect was valid; both are provinces
set up under the powers conferred upon Parliament by s. 2 of the
British North America Act, 1871. That section provides for vesting
in new provinces power to pass laws for their “peace, order and
good government”; s. 3 enables the alteration of provincial limits
on “such terms and conditions as may be agreed to”. That these
conditions embrace the preservation of one of the terms of
fulfilling such a vital constitutional obligation as that being carried
out in 1881 seems to me to be too clear for debate.

[Emphasis added.]
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(iii)  Conclusion

[228] Given the observations above, | do not find that Clause 16 gained constitutional status
through the BC Terms of Union. Canada’s Parliament did not have the authority to unilaterally
grant constitutional status to the 1880 Contract, given the absence of any explicitly delegated
authority to do so (as with, for example, ss 2 and 3 of the Constitution Act, 1871). The
constitutional obligation that Term 11 imposed on Canada was an obligation to construct a
railway to connect the Canadian railway system to the BC seaboard. Term 11 did not create an
obligation on Canada to construct that railway in any particular way, nor did it impose on it an
obligation to grant a tax exemption to the selected company. Agreements put in place to give
effect to constitutional obligations do not themselves acquire a constitutional character unless the

constitutional instruments clearly provide for that. Here, they did not.

(b) Clause 16 has statutory force

[229] The starting point for determining whether Clause 16 has statutory force is to ascertain

whether Clause 16 ever benefitted from same, or whether it was simply implemented as a term of

a contract.

Q) The Parties’ arguments

[230] CPRC submits that s 2 of the 1881 CPR Act, the CPRC Charter, and common law

jurisprudence establish the statutory nature of the 1880 Contract, and by extension, Clause 16.

Section 2 of the 1881 CPR Act authorized Canada to issue to the Company the CPRC Charter by
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Letters Patent. Upon publication in the Canada Gazette, the CPRC Charter acquired statutory
force and effect as if it were an Act of Parliament. Since the CPRC Charter has statutory force,
and conferred on the Company the “franchises, privileges and powers” embodied in the 1880
Contract, CPRC submits that the CPRC Charter’s statutory force must simultaneously extend to

the 1880 Contract and thus, to Clause 16.

[231] CPRC relies heavily on the Manitoba Reference to support these arguments. In the
Manitoba Reference, the SCC found that Clause 16 proved a valid statutory limitation on
Manitoba’s taxing power. CPRC argues that Justice Rand’s Manitoba Reference reasons
represent the SCC’s last word on the issue, clarifying that as an Act of Parliament, the CPRC

Charter gave Clause 16 legislative effect.

[232] The Defendant, on the other hand, submits that Clause 16 constitutes nothing more than a
contractual term and grounds its arguments in Dunsmuir #2. Canada’s ratification of the 1880
Contract as a schedule to the 1881 CPR Act, without more, signals that Parliament never
intended for the agreement to gain statutory force. The fact that none of the relevant clauses of
the 1880 Contract required legislative action to take effect further supports the contractual nature

of the agreement, according to Canada.

[233] Saskatchewan, the intervener, argued in its written materials that the 1881 CPR Act did
not confer statutory force to the 1880 Contract. Instead, Parliament’s purpose for enactment was
twofold. First, it served to give Parliament’s statutory consent to the private 1880 Contract.

Second, the legislation gave legal effect to the 1880 Contract’s provisions outside the scope of
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private law that needed legislative action, namely land and cash grants, clause 15 (the monopoly

clause) and Clause 16.

[234] However, in oral argument, Saskatchewan clarified that the legislative action giving legal
effect to clauses 15 and 16 stopped short of conferring statutory force on the clauses themselves,
stating rather that to the extent that Parliament had not otherwise explicitly expressed its intent to
confer statutory force, the clauses remained terms of the contract between CPRC and the federal

government.

[235] Indeed, I note that there was no dispute amongst the Parties and intervener that Clause 16
has contractual force, should it continue to stand (and not have been rescinded, as Canada
argues). Rather, the disagreement arises as to whether that force was elevated to attain a statutory
or constitutional status, as well as whether it remains valid today. Since the constitutional status
of Clause 16 has been ruled out above, | turn to whether it has the status of a federal statute. |

conclude that it does.

(i) Analysis
a. Did Parliament intend to give statutory force and effect to the 1880
Contract?

[236] The question of whether Parliament intended to give Clause 16 the force of a statute is a
question of statutory interpretation, which requires that we examine the words of the 1881 CPR

Act and those of the CPRC Charter in the grammatical and ordinary sense, in light of their texts
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as a whole, and harmoniously with their schemes and their objects (Dunsmuir #2 at 68; Rizzo &

Rizzo Shoes Ltd, (Re), [1998] 1 SCR 27 at para 21, 154 DLR (4th) 193 [Rizzo]).

[237] Ultimately, to find that Clause 16 acquired statutory as opposed to simply contractual
force, something about the 1881 CPR Act or the CPRC Charter must compel the conclusion that
statutory force was actually conferred upon the 1880 Contract (Carcross/Tagish First Nation v R,
2001 FCA 231 at para 20; Dunsmuir #2 at 111). As I will discuss below, that conclusion indeed
arises from the interaction of the three CPRC Instruments of the 1880s, along with the SCC’s
decision in the Manitoba Reference. To explain the basis for this conclusion, I return to the
context and the statutory scheme created by two of the CPRC Instruments: the 1881 CPR Act and

the CPRC Charter.

[238] Although Term 11 of the BC Terms of Union imposed a constitutional obligation on the
Dominion government to construct a railway connecting the BC seaboard to the Canadian
railway system by 1881 (the BC Undertaking), it neither stipulated the process nor the means by

which the federal government was to meet its obligation.

[239] The three CPRC Instruments in question — the 1880 Contract, the 1881 CPR Act, and the
CPRC Charter — provided such means. In Canada (Attorney General) v Canadian Pacific Ltd,
2000 BCSC 933, aff’d, 2002 BCCA 478 [Squamish], Justice Saunders of the BC Supreme Court
spoke (at para 33) of the importance of the 1881 CPR Act, quoting a 1905 SCC decision:

[33] In Canadian Pacific Railway v. James Bay Railway (1905), 36

S.C.R. 42 (S.C.C.), Girouard J. reviewed the exceptional history of
CPR and observed at p. 72:



The Canadian Pacific Railway does not owe its
existence to the ambition of individual adventurers,
but to the national policy of Canada, as expressed in
several Acts of its Parliament. The very preamble of
the Act we are now requested to consider, 44 Vict.
Ch. 1, [the CPR Act] declares that by the terms and
conditions of the admission of British Columbia
into the Dominion of Canada

[“]the Government of Canada has assumed the
obligation of causing a railway to be constructed,
connecting the seaboard of British Columbia with
the Railway system of Canada.[”]

In summarizing the history, Girouard J. reviewed the failed 1872
and 1874 schemes, outlined the 1880 plan, and said at p. 74:

As it may easily be understood from the past
experience most extensive and, in fact,
unprecedented powers were demanded and
obtained. To do so the whole policy of the country,
as expressed in the Railway Act of 1879, had to be
set aside and a new and exceptional one adopted.

And at p. 76 he observed:

...Parliament and the country, it seems to me - for its
action was sanctioned by the people the following
year - were prepared to grant almost anything to
meet its obligation to British Columbia.

[34] In the same decision, Nesbitt J. observed at p. 93:

...| refer to this latter only to show that the
undertaking was thought to be so hazardous that
exceptional privileges were deemed necessary to
induce the 1880 Contractors to enter upon the
undertaking....
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[240] The critical significance of the 1881 CPR Act to the construction of the transcontinental

railway can also be gleaned from its preamble (which is reproduced above at para 50 of these

Reasons):
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WHEREAS by the terms and conditions of the admission of
British Columbia into Union with the Dominion of Canada, the
Government of the Dominion has assumed the obligation of
causing a railway to be constructed, connecting the seaboard of
British Columbia with the railway system of Canada;

And whereas the Parliament of Canada has repeatedly declared a
preference for the construction and operation of such Railway by
means of an incorporated Company aided by grants of money and
land, rather than by the Government, and certain Statutes have
been passed to enable that course to be followed, but the enactment
therein contained have not been effectual for that purpose;

And whereas certain sections of the said railway have been
constructed by the Government, and others are in course of
construction, but the greater portion of the Historic Main Line
thereof has not yet been commenced or placed under contract, and
it is necessary for the development of the North-West Territory and
for the preservation of the good faith of the Government in the
performance of its obligations, that immediate steps should be
taken to complete and operate the whole of the said railway;

And whereas, in conformity with the expressed desire of
Parliament, a contract has been entered into for the construction of
the said portion of the Historic Main Line of railway, and for the
permanent working of the whole line thereof, which contract with
the schedule annexed laid before Parliament for its approval and a
copy thereof is appended hereto, and it is expedient to approve and
ratify the said contract, and to make provision for the carrying out
of the same: ...

b. The Legislative Scheme

[241] Pursuant to s 2 of the 1881 CPR Act, the Federal Government issued the CPRC Charter
by Letters Patent dated February 16, 1881

For the purpose of incorporating the persons mentioned in the said
contract, and those who shall be associated with them in the
undertaking, and of granting to them the powers necessary to
enable them to carry out the said contract according to the terms
thereof, the Governor may grant to them in conformity with the
said contract, under the corporate name of the Canadian Pacific
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Railway Company, a charter conferring upon them the franchises,
privileges, and powers embodied in the schedule to the said
contract and to this Act appended, and such charter, being
published in the Canada Gazette, with any Order or Orders in
Council relating to it, shall have force and effect as if it were an
Act of the Parliament of Canada, and shall be held to be an Act of
incorporation within the meaning of the said contract.

[Emphasis added.]

[242] Upon its publication in the Canada Gazette on February 19, 1881, the CPRC Charter
gained, in the words of s 2 above, “force and effect as if it were an Act of Parliament”, and could
confer upon the Company the “franchises, privileges and powers” embodied in the schedule to

the 1880 Contract.

[243] By its own terms, the CPRC Charter confers on the Company the rights embodied in the

1880 Contract:

Clause 3:

As soon as five million dollars of the stock of the Company have
been subscribed, and thirty per centum thereof paid up, and upon
the deposit with the Minister of Finance of the Dominion of one
million dollars in money, or in securities approved by the
Governor in Council, for the purpose and upon the conditions in
the foregoing contract provided, the said contract shall become and
be transferred to the Company, without the execution of any deed
or instrument in that behalf; and the Company shall, thereupon,
become and be vested with all the rights of the 1880 Contractors
named in the said contract, and shall be subject to, and liable for,
all their duties and obligations to the same extent and in the same
manner as if the [1880 Contract] had been executed by the said
Company instead of by the said contractors....

[Emphasis added.]
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Clause 4:

All the franchises and powers necessary or useful to the Company
to enable them to carry out, perform, enforce, use, and avail
themselves of every condition, stipulation, obligation, duty, right,
remedy, privilege, and advantage agreed upon, contained or
described in the said Contract, are hereby conferred upon the
Company. And the enactment of the special provisions hereinafter
contained shall not be held to impair or derogate from the
generality of the franchises and powers so hereby conferred upon
them.

[Emphasis added.]

[244] At the very least, then, the CPRC Charter grants the Company a statutory right to avail
itself of the advantages agreed to in the 1880 Contract. It is less clear whether this confers
statutory status to Clause 16. However, CPRC argues that the SCC has already answered the

question in the affirmative in the Manitoba Reference.

C. The Manitoba Reference

[245] In the Manitoba Reference, the SCC held that Clause 16 gained statutory status through
the enactment of the CPRC Charter. To recall, in expanding Manitoba beyond its previous
“Postage Stamp”, s 2(b) of the Boundaries Act provided that the new lands would be “subject to
all such provisions as may have been or shall hereafter be enacted, respecting the Canadian
Pacific Railway and the lands to be granted in aid thereof”. To get around this provision,
Manitoba claimed that Clause 16 was a contractual term, not a “provision” within the meaning of

s 2(h).
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[246] Justice Rand rejected the argument. He found that by virtue of clauses 3 and 4 of the
CPRC Charter, the Company inherited “all the rights of the contractors” as well as the ability to
rely on the rights and other advantages incorporated into the 1880 Contract (Manitoba Reference
at 751). Among those rights, Clause 16 conferred an exemption from taxation by any legislature

on the Company’s Main Line and on the subsidy lands not contained in an existing province.

[247] Justice Rand explained that by virtue of the CPRC Charter’s statutory force, and by its
conferral of the rights and privileges enshrined in the 1880 Contract on the Company — including
those of the 1880 contractors themselves — Clause 16 acquired statutory character (Manitoba
Reference at 751-752):

It was argued by Mr Hoskin [lead counsel for Manitoba] that by
these sections [ss. 2-3 of the 1881 CPR Act] the exemption is
limited to “all such provisions as may have been or shall hereafter
be enacted” respecting the railway or its lands and that what the
company has is only a term of a contract which is not a “provision
enacted”. By cl. 3 of the charter there was vested in the company
“all the rights of the contractors”, and by cl. 4[:]

... all the franchises and powers necessary or useful
to enable the Company to enforce, use, and avail
themselves of, every condition, stipulation ... right,
remedy, privilege and advantage agreed upon,
contained or described in the said contract.

What was the “right” under cl. 16? Apart from Dominion taxation
within existing provinces, it was exemption from taxation by any
legislative organ, Dominion or provincial, of the main line of
railway and the subsidy lands of the company which as of
February 15, 1881, were not then contained within the territory of
a province. The effect of the charter as an Act was to declare that
exemption legislatively; in the statutory structure for such a
national work, unless the language does not permit any other
interpretation, it is not to be taken that that character of declaration
was omitted. The express vesting of the right was more than
effecting a contractual novation; that had sufficiently been done by
substituting the company for the individual contractors. In the face
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of that statutory provision neither Parliament nor legislative
delegate in the Territories could then have validly imposed
taxation without repealing or conflicting with the exemption as law
existing within the Territories. As a contractual right the
enforcement of the exemption could strictly be by way of
injunction only.

[Italics in original; underlining added.]

[248] Justice Rand added that the 1880 Contract acquired legislative force because it enabled
the Dominion to carry out its legislative intent (Manitoba Reference at 752):

By an exemption, as it might be called, “in rem”, the taxing power

is itself modified; and when a contractual right of that nature

becomes the subject-matter of a statutory investment in a company,

in order to carry out the legislative intent, there is necessarily to be
attributed to it the character of enactment.

[249] CPRC submits that the SCC answered, in unequivocal terms, the same question that now

arises before this Court: Parliament intended to confer statutory force upon Clause 16.

[250] Canada takes issue with the Manitoba Reference, suggesting that the SCC strayed on a
number of grounds. Canada principally argues that the SCC’s later decision in Dunsmuir #2,
rendered some 36 years after the Manitoba Reference, now serves as the barometer for
determining whether an agreement between the Federal Government and a private entity has

statutory force.

[251] In short, Canada maintains that CPRC has failed to demonstrate that Clause 16 acquired

statutory force and argues that the Manitoba Reference has been overtaken by Justice Iacobucci’s
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decision in Dunsmuir #2. | disagree, and find for the following reasons that both cases can, and

do, co-exist as good law.

d. Dunsmuir #2’s consideration of statutory force

[252] Dunsmuir #2 considered whether the federal government could terminate passenger rail
services on Vancouver Island unilaterally — that is without violating its constitutional obligations
under Term 11 of the BC Terms of Union. While I have already summarized Dunsmuir #2 with a
focus on its constitutional implications, the discussion below concerns the parts of that decision

relating to statutory analysis.

[253] In British Columbia (Attorney General) v Canada (Attorney General) (1991), 59 BCLR
(2d) 280, 84 DLR (4th) 385 (CA) [Dunsmuir #2 BCCA], the BC Court of Appeal agreed with the
earlier decision of the BC Supreme Court that there existed a constitutional obligation to
construct and operate the railway. As such, the Court of Appeal agreed that the order-in-council

ordering the termination of the railway service was ultra vires the Governor in Council.

[254] The Court of Appeal also found, in the alternative, that if Parliament could
constitutionally order rail service termination, it would need to do so via special legislation
because the Dominion Act, 1884 — and by extension, the Dunsmuir Agreement — qualified as

“special acts”.

[255] The Court of Appeal viewed the Dunsmuir Agreement as an integral part of the 1883

Settlement Agreement, such that it “must have been intended to have statutory force”,
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particularly in light of the constitutional importance of the undertaking and of the “plainly
potentially unprofitable character” of the railway (Dunsmuir #2 BCCA at para 164). The Court of
Appeal also relied on a 1905 Act (An Act Respecting the Esquimalt and Nanaimo Railway
Company, SC 1905, 4-5 Edw, ¢ 90), which declared the railway line to be a work “for the
general advantage of Canada”, and which expressly preserved the pre-existing rights and
liabilities of the Company and the province. Thus, in the BC Court of Appeal’s view, it seemed
“wholly reasonable that Parliament would have intended that the obligations to maintain and

operate the line be incorporated into the federal statute” (Dunsmuir #2 BCCA at para 163).

[256] The SCC disagreed on the issue of statutory force. Justice lacobucci specified that the
relevant question was not whether it would have been reasonable for Parliament to confer
statutory force on the 1880 Contract, but “whether, in fact, there is anything about the [Dominion
Act, 1884] which compels the conclusion that such force was actually conferred” (Dunsmuir #2
at 111). He examined the Dominion Act, 1884, by which the Dunsmuir Agreement was
“approved and ratified, and [whereby] the Governor in Council [was] authorized to carry out the
provisions thereof according to their purport” (at s 2). In his view, this language was in itself

insufficient to confer statutory force (Dunsmuir #2 at 111).

[257] Justice lacobucci also relied on the SCC’s decision in Ottawa Electric Railway Co v The
City of Ottawa (1944), [1945] SCR 105, 57 CRTC 273, in which the Court held that an
agreement had not obtained statutory force by virtue of statutory ratification and confirmation,

noting that “statutory ratification and confirmation of a scheduled agreement, standing alone, is



Page: 77

generally insufficient reason to conclude that such an agreement constitutes a part of the statute

itself” (at 109-110).

[258] Finally, Justice Iacobucci cited the Manitoba Court of Appeal’s decision Winnipeg (City)
v Winnipeg Electric Railway (1921), 31 Man R 131, 59 DLR 251 (CA), in which the Court held
that “in order to make an agreement scheduled to an Act a part of the Act itself it is not sufficient
to find words in the statute merely confirming and validating the agreement; you must find

words from which the intention can be inferred” (at 277).

[259] While Justice lacobucci cautioned that it was not necessary for a statute to expressly state
an intention to incorporate a schedule into its legislative ambit, for such incorporation to occur,
that intention would nevertheless need to be ascertained through statutory interpretation: mere
“ratification” or “confirmation” of a scheduled agreement, without more, would be insufficient

and “equivocal in terms of the required legislative intention” (Dunsmuir #2 at 110).

[260] Turning to the Dominion Act, 1884, Justice lacobucci in Dunsmuir #2 found nothing
beyond s 2 of the Dominion Act, 1884 that demonstrated the required intention. This finding was
dispositive, as s 2 revealed a number of possible intentions, none of which conferred statutory
force on the Dunsmuir Agreement (at 111):

It is not difficult, in my view, to envision the rationale to account
for the existence of this provision. Had the need arisen, for
example, s. 2 might have prevented arguments to the effect that the
Dunsmuir Agreement was ultra vires the executive. Given what is
said immediately above, however, | do not believe that s. 2, by
itself, bestows statutory force upon that Agreement.
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[261] He found further support in the fact that many of the Dunsmuir Agreement provisions
had been reproduced in the Dominion Act, 1884, and thus the ratifying statute could not
demonstrate the legislature’s intent to incorporate the Dunsmuir Agreement into that law, nor to
give it statutory effect, as explained in Dunsmuir #2 (at 111):

... The Dominion Act simply confirms and ratifies the Dunsmuir

Agreement, authorizes the Governor in Council to carry out the

1880 Contract, and proceeds, in several of its provisions, to

recount specifically clauses from that contract (ss. 4, 5, 6, 8 and 9).

If the Dunsmuir Agreement was intended to have statutory force, I

would find this repetition of contractual provisions in the text of
the Dominion Act to be inexplicable.

e. The Manitoba Reference and Dunsmuir #2 can coexist

[262] The Parties take opposing views of the relationship between the Manitoba Reference and

Dunsmuir #2.

[263] In Canada’s view, Dunsmuir #2 places on CPRC the difficult burden of demonstrating
that Parliament intended to confer legislative status on the 1880 Contract. To do so, CPRC must
point to “something more” than the mere fact of ratification and confirmation. Canada argues
that CPRC has failed to demonstrate this burden because it has neither directed this Court to
anything in the words of the 1881 CPR Act and the CPRC Charter, nor in the circumstances
surrounding ratification, that would constitute the “something more” required to reveal the

requisite legislative intent.

[264] CPRC responds that “something more” is found in two places. First, it is expressed in s 2

of the 1881 CPR Act, which permitted the Dominion to confer upon the Company, via the CPRC



Page: 79

Charter, the advantages under the 1880 Contract. Second, clause 4 of the CPRC Charter enabled
the Company to avail itself of all the 1880 Contract’s advantages. From the moment the CPRC
Charter gained statutory force, CPRC says, the Dominion inherited a statutory obligation to

provide the Clause 16 Exemption by virtue of the 1880 Contract and the 1881 CPR Act.

[265] I see no conflict in the rationales or outcomes of Dunsmuir #2 and the Manitoba
Reference. Furthermore, Dunsmuir #2 — the later decision — does not mention, much less,
overturn, the Manitoba Reference. Both decisions expound a common proposition: that an
agreement ratified by statute will only have legislative force if there is something about that
statute, beyond the fact of ratification, which demonstrates Parliament’s clear intention to confer

upon the agreement legislative force.

[266] Though both cases adopt similar reasoning, they are distinguishable on their facts. As
explained above, Dunsmuir #2 held that the language in s 2 of the Dominion Act, 1884, which
“approved and ratified” the Dunsmuir Agreement, did not sufficiently reveal the requisite
parliamentary intent. In addition, several provisions from the agreement made their way into the
statute, suggesting Parliament had expressly indicated which of its provisions formed part of the

statutory ambit.

[267] Conversely, in the Manitoba Reference, the SCC held that the language in clauses 3 and 4
of the CPRC Charter revealed an intention to confer legislative status because they vested in the
Company all the rights and benefits embodied in the 1880 Contract. The express vesting of rights

through the CPRC Charter was more than a mere “contractual novation”, because “that had
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sufficiently been done by substituting the company for the individual contractors” (Manitoba
Reference at 752). In other words, vesting the advantages on the Company in addition to
transferring the 1880 Contract revealed an intent for those rights to acquire legislative force. This

was the “something more” missing in Dunsmuir #2.

[268] Canada submits that clauses 7, 9, and 10 of the 1880 Contract are duplicated or otherwise
incorporated into the 1881 CPR Act (at ss 3, 4, and 5). Canada contends that this duplication
shows Parliament’s intention to omit Clause 16 — which is not itself reproduced in the 1881 CPR

Act — from that statute’s legislative force.

[269] To support this argument, Canada points to Squamish, referenced above, in which the BC
Supreme Court stated that the 1880 Contract had no statutory force (Squamish at paras 50-52). In
that case, the Court briefly remarked that the question of whether the 1880 Contract had statutory
force was answered by Dunsmuir #2, specifically on the grounds that many of the provisions of

the agreement had been replicated in the 1881 CPR Act.

[270] I do not agree that Squamish assists the Defendant, because it overlooks a key point in the
Manitoba Reference. There, Justice Rand found the requisite legislative intent in the words of the
CPRC Charter, not the 1881 CPR Act. I also note that the Court’s comments at paragraphs 50-52

of Squamish were obiter, because they were not dispositive of the issues before the Court.

[271] Canada also submits that the Manitoba Reference raises redundancy issues with respect

to the CPRC Charter because clause 4 confers on CPRC not the rights in the 1880 Contract, but
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rather the “franchises and privileges” needed to perform and enforce the provisions of the 1880
Contract. In Canada’s view, it is redundant to read “franchises” in clause 4 to include tax
exemptions, because the purpose of the franchise is to permit CPRC to enforce its contractual

rights, which includes Clause 16.

[272] Canada also submits that Justice Rand’s inclusion of tax exemptions within the definition
of “franchises” strayed from other relevant authorities, which had expressly excluded such

exemptions.

[273] 1do not agree. Justice Rand found that the vesting of ““all the rights of the 1880
Contractors” through clause 3 of the CPRC Charter was the primary source of Clause 16’s
legislative force, because Clause 16 was embodied among those “rights” (Manitoba Reference at
751). For good measure, he illustrated that the same result was achieved by looking at the word
“franchises” in clause 4 of the Charter, which he considered would include the legislative
immunity from taxation (Manitoba Reference at 752). Whether or not a tax exemption could
properly qualify as a franchise is of no consequence, in any event, because there was sufficient

legislative intent evidenced in the words of clause 3, according to Justice Rand.

[274] Canada raises another point of contention with the Manitoba Reference, arguing that s 2
of the 1881 CPR Act only authorized the Dominion, via the CPRC Charter, to confer on the
Company the advantages embodied in the schedule to the 1880 Contract. The CPRC Charter
could thus not confer statutory force on Clause 16, as it is a provision of, and not a schedule to,

the 1880 Contract.
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[275] However, this argument also ignores the true sources of legislative force with respect to
Clause 16 under the Manitoba Reference — as clauses 3 and 4 of the CPRC Charter — and not s 2
of the 1881 CPR Act. Those legislative provisions clearly vest on the Company the rights and

privileges embodied in the 1880 Contract, which include the Clause 16 Exemption.

f. The Manitoba Reference remains good law

[276] Canada also cites the Saskatchewan Reference SCC, in which the Court held (at 202) that

the 1881 CPR Act conferred “nothing more” upon the 1880 Contract than legal effect.

[277] In the Saskatchewan Reference SCC, the Court was asked to determine whether a
reference to Clause 16 in s 24 of the Saskatchewan Act precluded taxation of the railway via
municipal statutes passed in the 1940s. Describing the relationship between the 1881 CPR Act
and the 1880 Contract, Chief Justice Rinfret wrote that the 1881 CPR Act did no more than ratify
the 1880 Contract (at 198-199):

... It is apparent, therefore, that the Statute [the 1881 CPR Act], in

effect, was passed with the object of approving and ratifying the

contract without adding anything to it and that it is to the contract,

and not to the Statute, that we must look for the purpose of
answering the questions submitted to the Court.

The difference is important for a term of a contract is quite another
thing from an exemption section in a taxing Act.

[Emphasis added; citation omitted.]

Speaking to the role of Clause 16 as a part of the Dominion’s consideration, Chief Justice Rinfret

continued (at 199):



Page: 83

... The exemptions claimed by the Appellant are the result of a
quid pro quo, the company receiving these exemptions as a
consideration for the fact that they undertook the construction and
the working of the railway throughout Canada. In that respect, the
Statute added nothing to the consideration given by the
Government; the provisions relating thereto are entirely contained
in the contract.

[Emphasis added.]

On the role of the CPRC Charter in the conferral of rights under the 1880 Contract, the Chief
Justice stated (at 202-203):

By force of Section 4 of Schedule “A”, annexed to the contract
[the CPRC Charter], and referred to in Section 21 [of the 1881
CPR Act], all the advantages agreed upon, contained or described
in the contract of 1880 were “conferred upon the company”, but, of
course, this cannot be read as having extended the tax exemption.
What the company thereby acquired was the exemption described
in Section 16 of the contract and nothing more.

This is further emphasized by the wording of the “Act Respecting
the Canadian Pacific Railway” [the 1881 CPR Act]. By that
Statute, the contract was approved and ratified and it was therein
provided that for the purpose of incorporating the persons
mentioned in the contract and those who shall be associated with
them in the undertaking, the Governor may grant to them in
conformity with the contract, under the corporate name of the
Canadian Pacific Railway Company, a charter conferring upon
them the franchises, privileges and powers embodied in the
schedule.

This made clear the intention of Parliament that the tax exemption
contained in Clause 16 was conferred upon the company exactly as
described in the said clause. The object was only to specify that the
exemption was to apply to the corporate entity or person, but only
in respect of the property described in Clause 16.

[Emphasis in original; citations omitted.]
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[278] This pronouncement certainly seems categorical, and at first blush appears to run counter
to the Manitoba Reference, above. However, the issues at bar in the two cases were very
different. In the Saskatchewan Reference SCC, the Court had to decide whether, in creating a
new province, the federal government had the ability to limit the taxing power of its own
creation, and whether specific municipal “business” taxes fell within the scope of Clause 16 and

applied to property on branch lines.

[279] The key issue before the Court in the Saskatchewan Reference SCC was therefore to
determine Clause 16’s proper scope. Chief Justice Rinfret’s statement, that the 1881 CPR Act
“added nothing” to the 1880 Contract (at 199), merely reflected his view that the scope of the
agreement — and of Clause 16 — ought to be ascertained by reference to its text, because the
agreement best reflected what the Parties had intended would benefit from the Exemption. In that

sense, the scope of Clause 16 gained nothing from the 1881 CPR Act other than legal effect.

[280] That is a question markedly different from the one before the Court in the Manitoba
Reference, which explicitly required that the SCC identify the nature of the 1880 Contract and
Clause 16, and whether Clause 16 was merely a term of contract or a statutory provision enacted

by Parliament.

[281] This distinction explains Justice Rand’s reliance on the vesting of rights in the CPRC
Charter to infer Parliament’s intent to confer legislative force upon Clause 16. Had the Court in

the Manitoba Reference been required to determine the scope of Clause 16, as it had in the
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Saskatchewan Reference SCC, Justice Rand would presumably have referred to the words of the

1880 Contract.

[282] It is also worth noting Chief Justice Rinfret’s statement in the Saskatchewan Reference
SCC (at 194-195), describing how the 1880 Contract had been incorporated into the CPRC

Charter:

The [1880] contract which the Court is called upon to construe was
executed between the Crown, in the right of the Dominion of
Canada, and [the Stephen Syndicate] and was dated October 21,
1880. It was appended as a Schedule to the [1881 CPR Act], and it
was ratified by that Statute; the wording of the contract being
incorporated in the Letters Patent.

[Emphasis added.]

[283] Thus, to the extent that Chief Justice Rinfret ruled on the nature of Clause 16 in the
Saskatchewan Reference SCC, such statements were not dispositive of the issues before him, and
therefore constitute obiter. Such statements cannot, as the Defendant contends, be taken to
undermine the determinative findings in the Manitoba Reference, which was decided nearly a

decade later.

[284] Finally, Canada relies on Canadian Pacific Railway Company v The Town of Estevan,
[1957] SCR 365, 7 DLR (2d) 657 [Estevan SCC], in which the SCC applied (at 373) contractual
interpretation principles to determine whether certain properties fell within the scope of Clause

16.
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[285] As I will discuss below, deciphering the Parties’ intent with respect to the scope of the
1880 Contract indeed calls for an exercise in contractual interpretation. This finding aligns with
the decisions in both the Saskatchewan Reference SCC and JCPC [together, the Saskatchewan
References]. Nevertheless, the fact that the scope of the rights is determined through contractual
interpretation does not derogate from the statutory character Parliament intended those rights to
have. Indeed, as in the Saskatchewan References, in Estevan SCC the issue of whether the 1880
Contract had a statutory character was not central, much less dispositive. In each case, the courts
ruled not on the status but rather on the scope of Clause 16, which is now once again a central
issue, as to whether the three Taxes that CPRC contests indeed benefit from Clause 16’s

Exemption.

(©) Conclusion on the legal status of Clause 16

[286] The Parties have asked this Court to answer a question already tangled in prolonged
judicial debate. Despite the Defendant’s invitation to rule otherwise based on an interpretation of
Dunsmuir #2, | find that the SCC has already found that the 1880 Contract had statutory force,
addressing the issue squarely in the Manitoba Reference. That 1958 decision has not been
overturned. Neither Party has identified an authority or submission that would compel this Court

to depart from the Manitoba Reference’s outcome.

[287] This is not to say Dunsmuir #2 has no application in this case: indeed, | have already
relied on it to find that the 1880 Contract lacks constitutional force. However, Dunsmuir #2 ruled

on a different contract, distinct legislation, and a distinguishable set of facts.
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[288] In light of both the Manitoba Reference and Dunsmuir #2 decisions, | find that Clause 16
gained statutory force by virtue of clauses 3 and 4 of the CPRC Charter. Those clauses
demonstrate that Parliament intended to confer legislative force upon the rights and privileges of
the 1880 Contract and its contractors, which the CPRC Charter vested in the Company. The
language Parliament employed in the CPRC Charter to confer those rights extends beyond mere

ratification and confirmation expressed in the 1881 CPR Act.

2. The Kingstreet remedy does not apply in these circumstances

[289] Having determined that Clause 16 has statutory but not constitutional force, I now turn to
determining whether Kingstreet’s restitutionary remedy applies. The key question this Court
must answer is whether the Kingstreet remedy may apply in cases that do not involve

unconstitutional taxation by a public authority.

[290] In Kingstreet, the SCC equipped Canadian common law with a new cause of action and
remedy distinct from the established categories of restitution. The “Kingstreet remedy”, as it is
often called, is the proper restitutionary basis for the repayment of “ultra vires taxes”, and is
“grounded, as a public law remedy in a constitutional principle stemming from democracy's
earliest attempts to circumscribe government's power within the rule of law” (Kingstreet at paras

31, 40).

[291] While the Kingstreet remedy changed the law of restitution vis-a-vis public authorities, it
is important to recognize that the SCC established it with a very specific purpose in mind. The

decision addresses the issue of constitutional supremacy, seeking to uphold the principle that
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government cannot tax contrary to the Constitution, and cannot retain taxes unconstitutionally
collected (Kingstreet at paras 15-16, 20, 27). Thus, the SCC in Kingstreet created a remedy to

address taxes that have been collected unconstitutionally.

[292] In this action, CPRC claims the restitution of the Taxes it remitted to the government for
certain of the 2000-2006 taxation years only on the basis of the Kingstreet remedy. CPRC has
not claimed a remedy based on any other cause of action, such as unjust enrichment or breach of
contract. Therefore, if Kingstreet does not apply to these circumstances, then no recovery is

available in these proceedings.

@) Parties’ positions

[293] The Plaintiff argues that Kingstreet recognizes the constitutional right to recover taxes
imposed without statutory authority. This right, according to the Plaintiff’s Memorandum,
applies in cases where taxes were levied in violation of the Constitution and where taxes were
levied without authority in the “administrative law sense”, that is, beyond the authority of a
constitutionally valid statute. The Plaintiff therefore argues that the Kingstreet remedy is

available whether Clause 16 has constitutional or statutory force.

[294] Regardless of whether Clause 16 has constitutional or statutory force, the Plaintiff
contends that Clause 16 eliminated the federal government’s ability to tax the Main Line and the
listed properties in perpetuity, rendering any taxes imposed on them to be ultra vires, and thus

subject to recovery under Kingstreet.
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[295] For clarity, the Plaintiff is not arguing that the Kingstreet remedy applies when a claim is
based on a misapplication of a taxing statute, where power to impose the tax is not in issue. As
submitted in the Plaintiff’s Reply Memorandum (“Plaintiff’s Reply”) and in their oral
submissions, Clause 16 modified the federal government’s “ability to impose taxation pursuant

to the Tax Acts contrary to Clause 16 at first instance” (Plaintiff’s Reply at para 106).

[296] The Plaintiff advances this broad view on the ground that the SCC underpinned
Kingstreet on the foundational constitutional principle prohibiting taxation without
representation. It follows, the Company argues, that Kingstreet prohibits the Crown from

retaining any taxes levied without legal authority, subject to limitation periods.

[297] CPRC cites two cases, which it argues followed a similar line of reasoning, namely (i)
Barbour v University of British Columbia, 2009 BCSC 425 [Barbour], rev’d on other grounds,
2010 BCCA 63, and (ii) TimberWest Forest Corp v Campbell River (City), 2009 BCSC 1862
[TimberWest]. CPRC also recognizes another line of cases that narrowed the application of
Kingstreet to the restitution of taxes — as opposed to any monies collected unlawfully — but
which it contends did not contradict Kingstreet’s broad applicability to unlawful taxes under a
valid statute. Those cases are Alberta v Elder Advocates of Alberta Society, 2011 SCC 24 [Elder
Advocates] and Steam Whistle Brewing Inc v Alberta Gaming and Liquor Commission, 2018
ABQB 476 [Steam Whistle QB], rev’d on other grounds, 2019 ABCA 468 [Steam Whistle CA].

These cases will be reviewed in detail below.
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[298] In the alternative to its constitutional argument, the Plaintiff relies on the implied
exception rule of statutory interpretation to establish that the Taxes were levied without statutory
authority, that is, unlawfully in the administrative law sense. Under the rule, CPRC contends that
Clause 16 is a specific statute that must prevail over the general taxing statutes at issue, namely
the ITA and ETA. Therefore, whatever authority the federal government may otherwise have to
tax the listed properties must be read down to the extent it is inconsistent with Clause 16. In that
sense, the Taxes were levied “without legal authority” and give rise to the Kingstreet cause of

action.

[299] Canada, on the other hand, puts forward a much narrower view, submitting that the
Kingstreet remedy only applies in cases of an unconstitutionally ultra vires taxing statute.
Canada contends that the SCC intended the Kingstreet remedy to apply only in cases where a tax

was levied in an unconstitutional manner, which it contends was confirmed in Elder Associates.

[300] Canada also argues that Kingstreet is subject to statutory restrictions on rights of
recovery, including restrictions on the Minister to pay refunds and jurisdictional limits set out in
the relevant statutes. Canada argues that the SCC has held that legislatures cannot pass laws
which attempt to bar all causes of action arising out of an ultra vires statute (Amax Potash Ltd v
Saskatchewan, [1977] 2 SCR 576, 71 DLR (3d) 1). In parallel, it argues that the SCC has also
recognized the particular importance of procedure and limitations set out in tax statutes (Canada

v Addison & Leyen Ltd, 2007 SCC 33 [Addison] at 11).
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[301] Canada finds further support for its argument in decisions from the Ontario Courts and
the Federal Court of Appeal. It argues that in British Columbia Ferry Corp v Canada (Minister
of National Revenue), 2001 FCA 146 and in Merchant Law Group v Canada Revenue Agency,
2010 FCA 184 [Merchant], the Federal Court of Appeal ruled that the ETA statutory regime was

sufficiently comprehensive to preclude common law remedies such as Kingstreet.

[302] Canada also relies heavily on Sorbara v Canada (Attorney General) (2008), 93 OR (3d)
241, [2008] OJ No 4739 (Sup CtJ) [Sorbara ONSC], aff’d, 2009 ONCA 506 [Sorbara ONCA],
leave to appeal to the SCC ref’d, [2009] SCCA No 299, where the Ontario Superior Court held

that the Kingstreet remedy would only arise if there existed a possibility that the Minister would

fail to comply with the outcome of a statutory appeal.

[303] Finally, Canada submits that if this Court were to accept CPRC’s broad argument that
Kingstreet allows for the recovery of any taxes collected without authority, then such an
interpretation would effectively oust the statutory provisions that enable recovery. Canada argues
that the statutory mechanisms enacted within the tax statutes (ITA and ETA) are intended to
capture all mistakes made by the tax authority in administering the taxation scheme, whether
rooted in constitutional, statutory, or factual circumstances. In this vein, Canada stresses that
Sorbara ONCA and Merchant both interpreted Kingstreet narrowly — and correctly — such that

the Kingstreet remedy does not arise where taxes are collected under a valid statute.

[304] Canada concludes that the Plaintiff’s view of Kingstreet would displace all statutory

appeal mechanisms provided by Parliament in the taxing legislation, effectively allowing
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taxpayers to circumvent the legislature’s intent, and that the same would apply for any statutory

limits on recovery set out in the various taxing statutes.

(b) Analysis

Q) Restrictive and expansive views on Kingstreet

[305] The question of Kingstreet’s applicability to this action is a challenging one, as
manifested by the Parties’ diametrically opposed interpretation of its reach. These views stem

from opposing characterizations of Kingstreet that merit further explanation.

[306] I note at the outset that the Constitution of Canada empowers the federal government to
levy taxes. To employ this power, the government must have consent from the federal legislature
in the form of constitutionally enacted legislation (see Constitution Act, 1867 at s 53; Eurig
Estate, Re, [1998] 2 SCR 565 at 581, 165 DLR (4th) 1 at paras 32-36). Both Parties submit that
the recognition of Kingstreet’s restitutionary measure is grounded in this constitutional principle
guarding against taxation without representation, which is contemplated in s 53 of the
Constitution Act, 1867. Neither contests that the SCC recognized the Kingstreet remedy as a
means to recover taxes collected unlawfully. The root of their disagreement lies in the proper
characterization of what it means for a public body to collect taxes “unlawfully”, as interpreted

by the SCC in Kingstreet.

[307] Two views on the matter predominate. The first, narrower view holds that an unlawful

levy of taxes in the Kingstreet sense signifies that a public body collected taxes contrary to its
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delegated powers under the Constitution of Canada. In other words, the statutory authority upon
which the government relies to levy the taxes is unconstitutional because it purports to enable
that government to exercise a legislative power, which the Constitution does not expressly

provide. This kind of levy is ultra vires or unlawful in the “constitutional law sense”.

[308] The second view of Kingstreet expands on the first by defining “unlawful” as any levy of
taxes for which there exists no proper legal basis. This second view holds that a public body that
misapplies a constitutionally valid tax statute, and therefore acts beyond the scope of that statute,
has unlawfully collected taxes. In other words, finding that a levy is unlawful and subject to
Kingstreet does not necessarily hinge on whether the public body acted beyond its
constitutionally delegated powers, although that determination would be sufficient. Instead, it
only requires that the public body acted beyond the scope of intra vires or constitutional
legislation. This kind of levy would be ultra vires the public body in the “administrative law
sense”. Thus, the second view holds that Kingstreet applies to unlawful or ultra vires taxes in

both the constitutional and administrative law senses.

[309] Former Professor (now Justice) Patrick J. Monahan provides a useful description of these
two meanings of “ultra vires”, albeit explained in the context of judicial review (Constitutional
Law, 5th ed, (Toronto: Irwin Law, 2017) at 151):

Where public bodies exceed the powers conferred on them, the
decisions are said to be invalid or ultra vires and will be declared
invalid by the courts....

[T]wo distinct kinds of arguments might be raised by a person
seeking to challenge government action. First, it may be argued
that the statute purporting to authorize the public body’s actions is
inconsistent with a provision of the Constitution of Canada [i.e.,
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the constitutional law sense]. Second, assuming the relevant statute
is constitutionally valid, it may be argued that the public body
exceeded the powers conferred on it by statute [i.e., the
administrative law sense].

[310] Canada argues in favour of the first, narrow approach to Kingstreet, which is generally
expounded by judicial and academic commentary. The Plaintiff relies on the second, broad

approach.

[311] I agree with Canada that Kingstreet only applies in the context of an unconstitutional

statute, for the reasons explained below.

(i) The Kingstreet cause of action arose from an unconstitutional statute

[312] In Kingstreet, the owners of nightclubs in Fredericton and Moncton, New Brunswick,
purchased liquor for their establishments from the New Brunswick Liquor Corporation, which
charged them a “user charge” in addition to the retail price, totalling from five to eleven per cent,

prescribed by a provincial regulation.

[313] The plaintiffs challenged the constitutionality of the user charge, seeking reimbursement
of all amounts paid over the years, with interest. The plaintiffs initially argued that the charges
amounted to an unconstitutional, indirect tax, levied contrary to the province’s constitutional
taxing power, because s 92(2) of the Constitution Act, 1867 grants the province authority only

for direct taxation — not for indirect taxation.
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[314] However, the plaintiffs changed tack on the eve of trial, arguing instead that the charges
were a direct tax that had been illegally imposed by regulation, rather than originating in the
legislature. Under ss 53 and 90 of the Constitution Act, 1867, taxes may only be levied with the

authority of Parliament or the legislature.

[315] The plaintiffs additionally argued that the user charge, if held to constitute a tax, was
ultra vires in the administrative sense, because the legislation only permitted the imposition of
charges. This argument, as concluded by the Court of Appeal (Kingstreet Investments Ltd v New
Brunswick (Department of Finance), 2005 NBCA 56 at para 16 [Kingstreet NBCA]), sought to
frame the imposition of the charge as a misapplication of an otherwise valid statute — that is,
ultra vires in the administrative law sense — with the goal of skirting the general rule against the
recovery of ultra vires taxes (the “Crown immunity rule” proposed by Justice La Forest in Air
Canada v British Columbia, [1989] 1 SCR 1161, 59 DLR (4th) 161 [Air Canada]). Justice La
Forest’s immunity rule held that monies errantly paid to public officials under an ultra vires or
unconstitutional statute were nevertheless non-recoverable under the remedy of unjust
enrichment and restitutionary law as a matter of public policy. This stemmed from a
longstanding bar against restitution from public authorities due to a misapplication, or “mistake

of law”, further explained below.

[316] At trial, the Court of Queen’s Bench determined that the user charges indeed constituted
an indirect tax, and it declared the impugned regulation ultra vires the provincial legislature in
the constitutional law sense (Kingstreet Investments Ltd v New Brunswick (Department of

Finance), 2004 NBQB 84 at para 55). The Province did not appeal this finding, and both parties
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agreed before the Court of Appeal that the charges constituted an unlawful tax (Kingstreet NBCA
at para 1). Thus, the only issue before the SCC was whether money paid to a public authority
pursuant to unconstitutional legislation was recoverable, and if so, on what basis (Kingstreet at
paras 5, 12-13). In other words, the Kingstreet decision was premised on ultra vires taxes in the

constitutional law sense.

[317] Kingstreet’s nightclub owners, as appellants before the SCC, framed their case on unjust
enrichment. While the Province put forward Justice La Forest’s immunity rule as a bar to
recovery of the user charges, the owners argued that it had not formed part of the majority
decision in Air Canada. Instead, the appellants relied on Justice Wilson’s dissenting opinion in
that case, as well as the SCC’s unanimous decision in Air Canada v Ontario (Liquor Control
Board), [1997] 2 SCR 581, 148 DLR (4th) 193, emphasizing that the burden of ensuring the
applicability and the constitutionality of a law should rest with the taxing authority, and not

individual taxpayers (Kingstreet at para 6).

[318] The Province also relied on Justice La Forest’s Air Canada reasons to argue that, since
the nightclub owners had passed the burden of the ultra vires charges onto their patrons,
reimbursing the owners would conflict with the underlying motives of law of restitution by

resulting in a windfall — the “passing-on defence” (Kingstreet at para 5).

[319] In his reasons, Justice Bastarache emphasized that the case addressed the “consequences

of the injustice created where a government attempts to retain unconstitutionally collected taxes”

(Kingstreet at para 13; emphasis added). The Court’s central concern was to guarantee respect
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for constitutional principles, and to ensure the constitutionality of fiscal legislation (at paras 12,
14). He wrote (at para 15):

When the government collects and retains taxes pursuant to ultra
vires legislation, it undermines the rule of law. To permit the
Crown to retain an ultra vires tax would condone a breach of this
most fundamental constitutional principle. As a result, a citizen
who has made a payment pursuant to ultra vires legislation has a
right to restitution.

[Emphasis added,; citation omitted.]

[320] Indeed, Justice Bastarache dealt with a provincial taxing statute that had been found
unconstitutional. The facts of Kingstreet do not concern taxes levied “without authority”” under
an intra vires statute, i.e., in an “administrative law sense”. Rather, Justice Bastarache noted that

the “principal issue is whether money paid to a public authority pursuant to ultra vires legislation

is recoverable” (at para 5; emphasis added).

[321] Therefore, insofar as Justice Bastarache refers to taxes levied “without legal authority”
and “ultra vires taxes or legislation”, the decision flows from a finding that the underlying taxing
statute is unconstitutional. It is notable that Justice Bastarache explicitly recognized that the facts
of Kingstreet did not deal with the administrative law sense of ultra vires (at paras 3-4):

The appellants also attempted to argue that the user charge, if held

to constitute a tax, was ultra vires in the administrative law

sense....

The trial judge held that the user charge constituted an indirect

tax... Robertson J.A. rejected the appellants’ attempts to

recharacterize the user charge as either a direct tax which could not
be imposed by way of regulation, or as ultra vires in the
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administrative law sense. | agree: the trial judge's decision that the
user charge constitutes an unconstitutional indirect tax must stand.

[Emphasis Added.]

[322] After rejecting the Crown immunity rule proposed in Air Canada, Justice Bastarache
elaborated that the law of unjust enrichment is ill suited to address claims for recovery of monies
paid under an unconstitutional statute. Referring to the unjust enrichment framework set out in
Garland v Consumers’ Gas Co, 2004 SCC 25 [Garland], he found that the public policy
concerns of protecting the public purse and ensuring the efficient workings of taxation schemes —
which underpinned Justice La Forest’s support for the immunity rule in Air Canada — did not fall
within the scope of acceptable policy considerations permitted under the Garland test, including

those relating to broad principles of fairness (Kingstreet at paras 36-38).

[323] As aresult, Justice Bastarache held that the ordinary principles of unjust enrichment did
not apply in the context of an unconstitutional taxing statute, noting that the distinction between
mistakes of law, and mistakes of fact, was no longer relevant in this context. Instead, taxes levied
under an unconstitutional statute called for a new, distinct category of restitution grounded in
constitutional principles which circumscribe government power within the rule of law

(Kingstreet at para 40). That new category was the Kingstreet remedy.

[324] Justice Bastarache recognized that the fundamental, constitutional hue of this new
restitutionary measure was shielded from certain doctrines impeding traditional unjust
enrichment claims. First, he held that the “passing-on” defence was entirely unamenable to the

context of ultra vires legislation (Kingstreet at para 51).
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[325] Justice Bastarache also considered the applicability of the protest and compulsion
doctrine. In doing so, he expanded his discussion to include situations where taxes are ultra vires
in the constitutional law sense and in the administrative law sense, notably in a “mistake of law”
situation. However, it is crucial to recognize that this expanded discussion does not apply to
Kingstreet as a whole, but rather is limited solely to the applicability of this doctrine as an
exception to passing-on defence. Justice Bastarache had explicitly rejected (at paras 42-54) both
the passing-on defence and the protest and compulsion exception to it in the context of ultra

vires legislation — that being the context of Kingstreet.

[326] To the extent that there remains any doubt as to the applicability of the comments vis-a-
vis the protest and compulsion doctrine on the scope of Kingstreet, | point to words prefacing the
discussion (at para 52):

... Because | have rejected the passing-on defence as generally
inapplicable in the context of ultra vires taxes, it is not necessary
to deal with the doctrine of protest and compulsion. | think some
general comments will, however, be useful.

[327] Still discussing the doctrine of protest and compulsion, Justice Bastarache explains why
the doctrine is not amenable to the circumstances of the case (Kingstreet at para 53):

In my view, the doctrine of protest and compulsion is simply not
applicable to cases such as the present. This flows from the
constitutional basis for the right of restitution in this case: that the
Crown should not be able to retain taxes that lack legal authority. It
therefore matters little whether the taxpayer paid under protest and
compulsion.... The right of the party to obtain restitution for taxes
paid under ultra vires legislation does not depend on the behaviour
of each party but on the objective consideration of whether the tax
was exacted without proper legal authority.

[Emphasis added.]
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[328] He then explains why the doctrine is also problematic in the context of intra vires
legislation (Kingstreet at paras 54-55):

| also have concerns about the applicability of the doctrine of
protest and compulsion to cases where the tax, although collected
pursuant to valid legislation, was misapplied in relation to the

taxpayer....

... In my opinion, the absence of duress on the part of the taxpayer
should not be an important factor. It is not up to the taxpayer but
rather to the party that makes and administers the law to bear the
responsibility of ensuring the validity and applicability of the
law... | agree with Wilson J. in Air Canada that

payments made under unconstitutional legislation
are not “voluntary” in a sense which should
prejudice the taxpayer. [...] Any taxpayer paying
taxes exigible under a statute which it has no reason
to believe or suspect is other than valid should be
viewed as having paid pursuant to the statutory
obligation to do so....

Although made in the context of ultra vires legislation, Wilson J.’s
comments are equally applicable to the situation where a taxpayer
is required to pay a levy because of an incorrect application of the
law. In either case, the protest requirement is inappropriate.

[Emphasis added.]

[329] Justice Bastarache noted (at para 57) that the doctrine of protest and compulsion is
inapplicable both in the context of unconstitutional legislation and in the misapplication of a
valid statute. CPRC relies on paragraph 57 as an explicit endorsement by the Court that any
unlawfully collected taxes are subject to the Kingstreet remedy, without having to protest.
Specifically, it relies on the following underlined statement from Justice Bastarache:

... Once the immunity rule is rejected, there is no need to

distinguish between cases involving unconstitutional legislation

and cases where delegated leqgislation is merely ultra vires in the
administrative law sense. In all such cases, the payment of the
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charge should not be viewed as voluntary in a sense that would
prejudice the taxpayer. Rather, the plaintiff is entitled to rely on the
presumption of validity of the legislation, and on the representation
as to its applicability by the public authority in charge of
administering it.

[Emphasis added.]

[330] CPRC, however, has taken this statement out of context. Read in context, Justice
Bastarache was merely explaining that the protest and compulsion doctrine is unamenable to the
context of unlawfully collected taxes. The underlying principle holds that a taxpayer should not
bear the cost of the government’s mistake in administering a tax — whether committed by
enacting unconstitutional legislation, or by misapplying valid legislation — simply because the
taxpayer failed to protest the legality of the government’s actions. Rather, the taxpayer ought to
be able to rely on the presumption of the statute’s validity, or representations on its applicability

by the public authority, as the case may be (Kingstreet at para 57).

[331] CPRC also relies on a number of statements in Kingstreet referring to taxes collected
“without legal authority” (specifically, at paras 33, 40, and 53), positing that these expand the
scope of the decision to taxes levied without legislative authority. | note, again, that Kingstreet
arose from a tax that had been found to violate the constitutional delegation of powers, and

which was thus unconstitutional and ultra vires the provincial legislature.

[332] Overall, Justice Bastarache reasoned that to allow public authorities to retain taxes
collected under ultra vires legislation would condone a breach of the fundamental constitutional

principle of the rule of law (Kingstreet at para 15). Yet, Justice Bastarache did not develop a new
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constitutional cause of action aimed at disgorging the public purse of any and all funds collected
without authority; he merely recognized that traditional categories of restitution gave insufficient
regard to the fact that the underlying taxes were unconstitutional, and thus recognized a new

branch within the realm of restitution that properly accounted for that fact (see Merchant at para

20, discussed below).

[333] Itis therefore evident that while the Kingstreet cause of action exists as of constitutional
right, it is nevertheless triggered only when the government levies taxes pursuant to an
unconstitutional statute (see also Peter D Maddaugh & John D McCamus, The Law of Restitution

(Toronto: Thomson Reuters, 2003) (loose-leaf 2021 revision) ch 22:10 [McCamus]).

(iii)  Subsequent jurisprudence supports a restricted approach to Kingstreet

[334] The Parties’ contradictory views on the proper interpretation of Kingstreet — Canada’s

that restricts the cause of action to unlawful taxes in the constitutional law sense, and CPRC’s

that expands Canada’s by including unlawful taxes in the administrative law sense — have both
garnered judicial comment since its release nearly 15 years ago. However, the vast majority of
the jurisprudence over this period has supported the narrow interpretation of Kingstreet, as

advanced by Canada.
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a. The restrictive view of Kingstreet

i. Elder Advocates

[335] One significant argument in favour of a restrictive approach to Kingstreet comes from the
SCC itself in Elder Advocates, in which the SCC held that Kingstreet did not preclude claims
against public authorities for monies wrongly paid, but which did not constitute taxes levied

under an unconstitutional statute.

[336] In Elder Advocates, residents at Alberta long-term care facilities launched a class action
against Alberta, arguing that it had artificially inflated long-term care costs to subsidize costs for
medical expenses. By statute, Alberta bore the burden of patient medical care costs; however, the
statute permitted the facilities to charge its residents “accommodation charges” to contribute to
the cost of housing and meals. The plaintiffs sued based on Charter of Rights and Freedoms

violations, a breach of fiduciary duty, negligence, bad faith, and unjust enrichment.

[337] Alberta brought a motion to strike the claims and to decertify the class. Before the SCC,
the only issue was whether the causes of action pleaded were supportable at law (Elder
Advocates at para 4). After striking out the other claims, Chief Justice McLachlin addressed the

claim for unjust enrichment.

[338] The argument was straightforward: by overcharging residents for accommodation and
food, the government used money unlawfully to offset some of its obligations under the statutory

scheme. Alberta argued that unjust enrichment did not apply to public authorities in cases such as



Page: 104

this, positing that the government should not be required to “endlessly defend levies made under

valid statutes and regulations” (Elder Advocates at para 83).

[339] Chief Justice McLachlin explained that under the traditional common law doctrines,
payments made under intra vires legislation had been potentially recoverable, whereas those
made pursuant to ultra vires legislation had not necessarily received the same benefit (Elder
Advocates at para 84). Observing that the traditional doctrines provoked inconsistent and
inequitable results, she reviewed a number of authorities that narrowed their ambit, including

Kingstreet.

[340] In her discussion of Kingstreet, Chief Justice McLachlin unequivocally framed its ratio as
relating to taxes collected under unconstitutional or ultra vires legislation (Elder Advocates at
para 89):

Most recently, this Court in [Kingstreet], held that taxes collected
by public authorities on the basis of an ultra vires statute are
recoverable where the law is found to be unconstitutional.
Restitution is generally “available for the recovery of monies
collected under legislation that is subsequently declared to be ultra
vires”: para. 12. Bastarache J. suggested that where the claim is for
unconstitutional taxes, the claim should be brought under public
law principles, and not the private law rules of unjust enrichment.
However, he added that “[c]laims of unjust enrichment against the
government may still be appropriate in certain circumstances”:
para. 34.

[Emphasis added; citation omitted.]

[341] Chief Justice McLachlin rejected Alberta’s argument that Kingstreet precluded all unjust

enrichment claims against a public body, explaining that Justice Bastarache had recognized the
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remedy specifically to address unlawful taxation in the constitutional sense (Elder Advocates at

paras 90-91):

Alberta argues that Kingstreet stands for the proposition that an
action for unjust enrichment cannot be brought against the
government. The only recourse, it argues, is under public law
principles, such as a claim for misfeasance in public office. The
plaintiff class, in response, argues that Alberta interprets Kingstreet
too narrowly. It fastens on Bastarache J.’s statement that “[c]laims
of unjust enrichment against the government may still be
appropriate in certain circumstances’.

In my view, Kingstreet stands for the proposition that public law
remedies, rather than unjust enrichment, are the proper route for
claims relating restitution of taxes levied under an ultra vires
statute, on the ground that the framework of unjust enrichment is
ill-suited to dealing with issues raised by a claim that a measure is
ultra vires....

[Emphasis added.]

[342] She also explained that Kingstreet did not preclude a claim of unjust enrichment against a

public authority before her because the unlawful monies Alberta collected did not amount to

unconstitutional taxes, at paragraph 91 of Elder Advocates:

... However, Kingstreet leaves open the possibility of suing for
unjust enrichment in other circumstances. The claim pleaded in
this case is not for taxes paid under an ultra vires statute. It is not
therefore precluded by this Court’s decisions in Kingstreet. The
pleading should be allowed to go to trial, at which point the
propriety of the claim for unjust enrichment may be explored more
fully in the context of the evidence adduced.

[Emphasis added.]
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[343] Thus, while Kingstreet was not determinative in Elder Advocates, Chief Justice
McLachlin confirmed its narrow reach. She distinguished Kingstreet on the basis that it involved

an unconstitutional taxing statute.

[344] In this action, I note that both CPRC and Canada cited academic commentary from
Professors Mclnnes and McCamus on Elder Advocates and Kingstreet (Mitchell Mclnnes, The
Canadian Law of Unjust Enrichment and Restitution, (Toronto: LexisNexis, 2014) ch 24, Part II,
F [MclInnes]; and McCamus, ch 22, 22:300.50). Both sources cited generally agree that the
restrictive approach to Kingstreet is most supported by the case law, and that Elder Advocates

confirms Kingstreet’s restricted scope.

[345] CPRC argues that both Professors Mclnnes and McCamus misinterpreted Elder
Advocates by finding that it restricted Kingstreet to the constitutional sense of ultra vires. As
CPRC sees it, both authors imported the word “unconstitutional” to Chief Justice McLachlin’s
findings that Kingstreet applies to “ultra vires legislation” in her comments at paragraph 91 of
Elder Advocates. Instead, CPRC argues, the proper interpretation is much broader, and also

includes a taxing provision that is ultra vires in the administrative law sense.

[346] | agree with Professors Mclnnes and McCamus that in Elder Advocates, the SCC
intended the requirement for an unconstitutional statute to trigger the new remedy provided in
Kingstreet. There is ample contextual commentary in Elder Advocates and Kingstreet to infer
that the SCC references to “ultra vires legislation” was intended to apply exclusively in the

constitutional law sense.
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[347] Of fundamental importance is that neither Kingstreet nor Elder Advocates equivocates as
to the proper scope for the remedy — namely that funds collected under an ultra vires,
unconstitutional statute are a prerequisite without which the Kingstreet cause of action and

remedy both fail.

il Appellate support for the restrictive view of Kingstreet

[348] As the Defendant points out, a number of appellate cases have similarly interpreted
Kingstreet in a narrow fashion. First, in Steam Whistle CA, the Alberta Court of Appeal held (at
para 152) that the Kingstreet cause of action was inapplicable to unconstitutional proprietary
markups imposed on industrial brewers by the Alberta Gaming and Liquor commission pursuant
to a provincial statute. At trial, the Court had ruled that the plaintiffs were entitled to rely on the
Kingstreet remedy, holding that it applied to any monies collected in an unconstitutional manner

(Steam Whistle QB at para 126).

[349] The Court of Appeal rejected this interpretation, finding that Kingstreet only applied in
the context of taxes levied pursuant to an ultra vires statute. Recognizing that certain statements
in Kingstreet support both a broad and a restrictive interpretation, the Court of Appeal
nonetheless held that “the balance of the remarks support a narrow reading according to which
the money must be paid under an invalid tax” (Steam Whistle CA at para 144). The Court of
Appeal found further support for this view at paragraphs 145 and 146, noting that Elder

Advocates framed the ratio of Kingstreet in relation to an ultra vires statute.



Page: 108

[350] The Court of Appeal in Steam Whistle CA (at paras 147-149) also referred to judicial and
academic commentary on Kingstreet:

Various appellate courts have endorsed a narrow reading of
Kingstreet as limited to the recovery of invalid taxes: Amyotrophic
Lateral Sclerosis Society of Essex County v. Windsor (City), 2017
ONCA 555 at paras 26-30; Sorbara v. Canada (Attorney General),
2009 ONCA 506 at para 4; Sivia v. British Columbia
(Superintendent of Motor Vehicles), 2012 BCSC 1030 at para 97.
In these cases, it was clear that Kingstreet is limited to the recovery
of ultra vires taxes.

At least one trial-level decision holds the Kingstreet cause of
action is wider and applies whenever government collects money
without statutory authority, never mind whether it did so by
levying an invalid tax: Barbour v. University of British Columbia,
2009 BCSC 425 at para 69.

However, the weight of academic commentary favours the narrow
interpretation according to which Kingstreet only applies when
money is paid under ultra vires taxes. Professor McCamus
criticizes the conclusion that Kingstreet restitution is available
whenever the government exacts money unconstitutionally as
“clearly incorrect” in light of Elder Advocates: Peter D Maddaugh
& John D McCamus, The Law of Restitution, vol 2 (Toronto:
Thomson Reuters, 2017) (loose-leaf, updated 2017, release 19), ch
22 at 32-33 [Maddaugh & McCamus]. Professor Mclnnes,
surveying the case law on this topic, concludes that the “dominant
view” of the cases is against a broad interpretation of Kingstreet
according to which restitution is available for all unauthorized
payments extracted by government: Mitchell Mclnnes, The
Canadian Law of Unjust Enrichment and Restitution (Markham:
LexisNexis Canada, 2014) at 1031, 1035 [McInnes].

[Emphasis added.]

[351] Notably, the following paragraph, on which CPRC relies, appears to muddy the waters
(Steam Whistle CA at para 150):
Authority aside, the restriction of Kingstreet to the recovery of

ultra vires taxes is supported by principle. The action for the
recovery of unconstitutional taxes is based on the constitutional
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principle, reflected in ss 53 and 90 of the Constitution Act, 1867, of
“no taxation without representation”. This principle ensures that
taxation must originate with the legislative branch and is
undermined if the government collects taxes relying on ultra vires
legislation or by exceeding the scope of intra vires legislation. The
principle is not engaged where, as here, government collects
money as a proprietary charge, which need not have any statutory
basis at all.

[Emphasis added.]

[352] I do not interpret this comment as an endorsement of the broader view of Kingstreet.
Rather, the Court of Appeal was simply emphasizing the constitutional principle requiring that
government only levy taxes under proper constitutional or legislative authority. What the Alberta
Court of Appeal does not, in my view, suggest is that the Kingstreet right of recovery can flow
from an unlawful tax in the “administrative law sense”. In any event, such a suggestion would

run directly counter to the words of Kingstreet itself, as well as to Elder Advocates.

[353] CPRC argues that both Elder Advocates and Steam Whistle CA only restrict the scope of
Kingstreet to the recovery of unlawful taxes, as opposed to all unlawfully collected monies. As
CPRC seeks repayment of what they call unlawful taxes, it contends that this action falls within

the four corners of the Kingstreet remedy.

[354] For the reasons | have already stated, however, | cannot agree. The important contextual
element missing from CPRC’s argument stems from the distinction I noted at the beginning of
this section: the meaning of the term “unlawful” in the Kingstreet sense. CPRC’s argument relies
on the expansive view that captures government taxation, which strays beyond the scope of

otherwise valid legislation.
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iii. Sorbara ONSC and Sorbara ONCA

[355] Next, there is Sorbara ONSC, affirmed by the Ontario Court of Appeal in Sorbara
ONCA. Before the Superior Court, two plaintiffs proposed a class action to recover Goods and
Services Tax (“GST”) collected on top of financial portfolio management fees under the ETA.
The plaintiffs claimed that the financial management services qualified as an exempted service
under the ETA, such that the GST had been collected without legal authority. Relying on
Kingstreet, they claimed that the Superior Court had jurisdiction to hear the constitutional claim,
as opposed to the Tax Court, which had statutory jurisdiction over matters arising under the ETA

pursuant to that Act together with the Tax Court of Canada Act, RSC 1985, ¢ T-2.

[356] The defendant moved for summary judgment, arguing that Parliament had explicitly
vested jurisdiction for such matters in the Tax Court. The Court agreed (Sorbara ONSC at para
13), referring to Kingstreet:

As noted in Kingstreet Investments Ltd., the case relied upon by
the Sorbaras, there is a distinction between (a) a government
wrongfully collecting taxes under unconstitutional legislation and
(b) a government wrongfully collecting taxes as a result of
misapplying otherwise constitutionally valid law. The case at bar
falls into the second type of case because there is no suggestion in
the amended statement of claim that the Federal Crown cannot
pass valid legislation to impose GST on the services of portfolio
managers. Rather, the substance of the Sorbaras’ case is that the
Federal Crown has not done so. That is a matter in the first
instance for the Tax Court to decide.

[Emphasis Added.]
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[357] The Ontario Court of Appeal upheld the decision, explicitly rejected the plaintiff’s broad
reading, and affirmed that Kingstreet only applied in the context of ultra vires legislation
(Sorbara ONCA, at paras 4-5):

... Like the motion judge, we think the appellants read Kingstreet
too broadly. Kingstreet addressed the right of the taxpayer to
recover tax monies improperly paid to the provincial government
under an ultra vires taxing provision. The court held that
constitutional principles and not private law unjust enrichment
concepts must control the taxpayer's right to recover tax monies
paid under an unconstitutional taxing provision. The case was not
concerned with the proper forum in which to advance a claim. The
jurisdiction of the provincial Superior Court was never in issue in
Kingstreet.

We do not read Kingstreet as creating a constitutional cause of
action available to a taxpayer whenever he or she claims a right to
recover tax assessed under a misapplication or misinterpretation of
a taxing statute. Like the motion judge, we do not characterize the
appellants’ claim as constitutional in nature. It follows that the
appellants cannot rest their assertion of jurisdiction in the
provincial Superior Court on the undoubted and unchallenged
authority of the provincial Superior Court to adjudicate
constitutional claims.

[Emphasis added.]

iv. Merchant

[358] Finally, in Merchant the Federal Court of Appeal’s decision upheld a trial decision
striking the appellants’ statement of claim for similar reasons to Sorbara ONSC. The underlying
facts involved a proposed class action by two law firms and their clients alleging that the CRA
should not have required the collection and remittance of GST on exempt disbursements charged
to clients. The trial judge struck the claim on three grounds, only one of which is relevant to this

discussion: the plaintiff’s claim for restitution — which relied heavily on Kingstreet — or
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“wrongful receipt” was not available in the circumstances because the ETA provided a statutory

mechanism for compensation, ousting common law causes of action (Merchant at para 5).

[359] The appellants in Merchant argued that Kingstreet created an independent cause of action
in restitution founded on the principle that the government is constitutionally obligated to return
taxes wrongfully paid. They argued that the cause of action existed independently from the ETA

compensation mechanisms.

[360] The Federal Court of Appeal disagreed, and dismissed the appeal, explaining that the
Court in Kingstreet spoke only of restitution for ultra vires taxes (Merchant at para 20).
Moreover, the Federal Court of Appeal held that the right of recovery recognized in Kingstreet
was constitutional because the provision imposing the tax had been declared unconstitutional,
but that “the constitutional aspect in that case did not change the nature of the cause of action,
which remained restitution” for ultra vires taxes (Merchant at para 20). The Court warned
against broad interpretations of Kingstreet which aim beyond its limited scope (Merchant at para
21):

... in Kingstreet, the Supreme Court did not create a new,
sweeping constitutional remedy to recover tax assessed under a
misapplication or misinterpretation of a taxing statute. It certainly
did not create a new, sweeping constitutional remedy that would
allow aggrieved taxpayers to bypass all of the legislative schemes
in force across the country that govern the recovery of tax assessed
under a misapplication or misinterpretation of a taxation statute.
Rather, the Supreme Court based the taxpayer's recovery on the
common law cause of action for restitution, changing the analysis
somewhat to reflect the fact that an ultra vires taxing provision
was involved.

[Emphasis Added.]
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[361] Merchant emphasized the key contextual element of Justice Bastarache’s reasons: an
unconstitutional statute serves as the linchpin without which the Kingstreet cause of action fails,
and claims for taxes wrongly paid in the administrative law sense must be made in accordance

with the applicable statutory mechanisms (Merchant at para 22).

[362] Thus, between Steam Whistle CA, Sorbara ONCA, and Merchant, there is ample

appellate authority supporting a restrictive approach to the Kingstreet remedy.

b. The expansive view of Kingstreet

[363] As I noted above, CPRC relies on two cases, which interpreted Kingstreet in a broader

manner: Barbour and TimberWest.

[364] In Barbour, the plaintiff sued the University of British Columbia (“UBC”) on the grounds
that the fines and fees imposed for parking violations exceeded the institution’s delegated
legislative authority. He claimed restitution for the fines allegedly collected contrary to the BC

University Act, RSBC 1996, ¢ 468 [University Act].

[365] The plaintiff argued that Kingstreet affords recovery for any monies paid in response to
ultra vires demands as of right (Barbour at para 59). UBC, recognizing its lack of legislative
authority to impose the fines, responded that Kingstreet was limited to the context of

unconstitutional taxes (Barbour at paras 26, 63).
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[366] The BC Supreme Court agreed with the plaintiff. Relying on statements from Justice
Bastarache’s reasons that the government ought not be able to retain taxes it collected
unlawfully, the Court found no reason that would preclude applying Kingstreet to the context of
a public university which collects money without legal authority. The Court reasoned, “UBC
purported to collect the Parking Regulation Fines pursuant to its powers under the [University
Act]. It now concedes that it has no such power. Having collected the Parking Regulation Fines
without any legal authority, those monies, like the taxes in Kingstreet, should be returned”

(Barbour at para 69).

[367] After the release of Barbour, the BC legislature amended the University Act, effectively
granting UBC retroactive authority to collect the fines at issue. UBC then appealed the decision.
The BC Court of Appeal found the amended legislation valid, and overturned the trial decision
on that basis (Barbour v University of British Columbia, 2010 BCCA 63 at para 3). The Court of

Appeal did not address any potential errors in the trial court’s interpretation of Kingstreet.

[368] The second case CPRC cites in support of a broad interpretation of Kingstreet, is
TimberWest. The petitioners sought orders and declarations pursuant to the Judicial Review
Procedure Act, RSBC 1996, ¢ 241 to quash or set aside a tax rate by-law imposed by the City of
Campbell River. Those new rates increased the annual tax payable on the company’s lands by
nearly $1,000,000. Among the grounds of the petition were alleged inconsistencies between the
tax by-law, Private Managed Forest Land Act, SBC 2003, ¢ 80, and other provincial laws. The
petitioners in TimberWest, however, did not challenge the constitutional validity of the tax by-

law.
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[369] The petitioners agreed to pay a majority of the tax increase to the city on the promise that
it would be returned if the petition were to succeed. However, there remained roughly $200,000
that the petitioners did not pay to the city, and which the city was required by statute to transfer
to other public bodies. The petitioners applied for interim relief permitting them to pay the
amount into court, pending the outcome of their petition, instead of paying the money to the city,
arguing that there existed a bar to recovery of monies wrongly paid to public bodies. In support
of their request for interim relief, the petitioners argued that Kingstreet ought to be applied
beyond the context of an ultra vires statute to permit recovery of taxes paid under municipal

bylaws that are found to be ultra vires in the administrative law sense.

[370] The BC Supreme Court reviewed Barbour and Sorbara ONSC, and commented
(TimberWest at para 18):

I think it likely that, as in Barbour and Sorbara, Kingstreet would

be applied in the present circumstances. However, the issue of

recovery is not before me to decide, and absent an authority

directly on point there is some risk that TimberWest would, if it

paid the portion of the tax in question, be unable to recover if it
succeeds in its petition.

[371] It is thus apparent that this statement from TimberWest on Kingstreet was obiter, and is
not particularly persuasive for the issue in dispute today. Moreover, given the fact that the
legislature addressed the issues pointed out by the trial court, such that the BC Court of Appeal
did not pronounce on the Kingstreet issue, | find Barbour to be far less persuasive on Kingstreet
than Merchant, Sorbara ONCA, Steam Whistle CA, and Elder Advocates. Indeed, these four

appellate decisions all post-date Barbour.
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C. Conclusion on case law

[372] Although I find Sorbara ONCA, Merchant, and Steam Whistle CA persuasive on the
scope of Kingstreet, the words of the SCC speak for themselves: the Court was clearly
addressing restitution for taxes levied under an unconstitutional statute in Kingstreet. This
interpretation was confirmed in Elder Advocates. Thus, absent further commentary from the SCC
on this particular subject, and in light of the three highly persuasive appellate authorities, I find
that the Kingstreet remedy only applies in the context of an unconstitutional statute; as none

arises here, Kingstreet does not apply.

(iv)  Implied exception and displacement of statutory schemes

[373] CPRC argues in the alternative that Clause 16 modified the federal government’s taxing
powers by virtue of the implied exception rule of statutory interpretation. Clause 16, it is argued,
is a much more specific statute which ought to prevail over the more general statutes at issue,
those being the ITA and the ETA. Thus, to the extent those acts are inconsistent with, and applied
to CPRC in spite of Clause 16, they were levied “without legal authority” and give rise to the

Kingstreet remedy.

[374] In my view, it is unnecessary to address this argument as I have already found an

unconstitutional statute or provision is necessary to trigger the Kingstreet remedy. As CPRC has
neither challenged the constitutionality of the ITA nor of the ETA, the Kingstreet cause of action
and remedy fails. As far as the Kingstreet remedy is concerned, it is therefore of no consequence

whether the federal government had authority to levy the Taxes, because no other cause of action
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aside from Kingstreet has been pleaded under which this Court might grant restitution for the

Taxes that CPRC claims it wrongly paid to Canada.

(v) Jurisdictional argument on declarations

[375] Moreover, as | endorsed the restrictive approach to Kingstreet, I find it unnecessary to
address Canada’s argument that the Kingstreet remedy cannot displace mechanisms and limits on

recovery for which the legislature has provided.

d. Section 18.5 of the Federal Courts Act

[376] I note that both Parties agreed that this Court has jurisdiction to grant the declaratory
relief sought by the Company, although Canada raised an objection as to whether this Court has
jurisdiction with respect to the Kingstreet remedy in light of s 18.5 of the Federal Courts Act,
RSC 1985, ¢ F-7 [Federal Courts Act]. Without opining on that particular objection, and to the
extent there is any uncertainty on the matter, | emphasize that s 18.5 of the Federal Courts Act

does not preclude declaratory relief in this case due to the following rationale.

[377] Section 18.5 holds that:

18.5 Despite sections 18 and ~ 18.5 Par dérogation aux
18.1, if an Act of Parliament articles 18 et 18.1, lorsqu’une

expressly provides for an loi fédérale prévoit

appeal to the Federal Court, expressément qu’il peut étre
the Federal Court of Appeal, interjeté appel, devant la Cour
the Supreme Court of Canada, fédérale, la Cour d’appel

the Court Martial Appeal fédérale, la Cour supréme du
Court, the Tax Court of Canada, la Cour d’appel de la
Canada, the Governor in cour martiale, la Cour

Council or the Treasury Board canadienne de 1I’imp6t, le



from a decision or an order of
a federal board, commission
or other tribunal made by or in
the course of proceedings
before that board, commission
or tribunal, that decision or
order is not, to the extent that
it may be so appealed, subject
to review or to be restrained,
prohibited, removed, set aside
or otherwise dealt with,
except in accordance with that
Act.

gouverneur en conseil ou le
Conseil du Trésor, d’une
décision ou d’une ordonnance
d’un office fédéral, rendue a
tout stade des procedures,
cette décision ou cette
ordonnance ne peut, dans la
mesure ou elle est susceptible
d’un tel appel, faire I’objet de
contrble, de restriction, de
prohibition, d’évocation,
d’annulation ni d’aucune autre
intervention, sauf en
conformité avec cette loi.
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[378] This provision limits the Federal Court’s exclusive jurisdiction under ss 18 and 18.1 to
grant relief sought against “any federal board, commission or other tribunal”, to the extent that

an Act of Parliament provides for an appeal of the matter to, inter alia, the Tax Court.

[379] Parliament’s purpose in enacting the provision was to avoid parallel proceedings in the
Federal Court where a federal statute expressly provides for another forum (Walker v R, 2005
FCA 393 at para 11 [Walker]). The Federal Court of Appeal has held that s 18.5 of the Federal
Courts Act should be “interpreted, as far as possible, to preclude parallel proceedings in the
Federal Court and the Tax Court of Canada in respect of substantially the same underlying issue”
(Walker at para 13). In other words, it limits the Federal Court’s jurisdiction to judicially review
decisions, orders and actions of federal administrative decision makers to the extent they are
appealable under the relevant taxing statute (see, for example, Addison at paras 7-8; Walker at

para 13).
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[380] The case at bar is not an application for judicial review. Rather, it is an action against the
Crown in relation to the 1880 Contract. This action is thus captured by s 17(2)(b) of the Federal
Courts Act — and not ss 18 or 18.1 — which vests this Court with concurrent original jurisdiction
in all cases where “the claim arises from a contract entered into or on behalf of the Crown”,
except where an Act of Parliament provides otherwise. Therefore, s 18.5 of the Federal Courts

Act does not apply to this action.

[381] Moreover, even if s 18.5 could extend to s 17(2)(b), | would still think the provision
inapplicable to the facts of this case in respect of the claims for declaratory judgement, because |
remain unconvinced that they are properly matters arising under the ITA and the ETA which

would be subject to a statutory appeal or reference.

[382] In JP Morgan Asset Management (Canada) Inc v Minister of National Revenue, 2013
FCA 250 at paras 49-50, the Federal Court of Appeal cautioned that courts must carefully
ascertain the true nature of a claim to avoid frustrating Parliament’s intention of having the Tax
Court exclusively deal with Tax Court matters. It explained that courts “must gain “a realistic
appreciation” of the application’s “essential character” by reading it holistically and practically
without fastening onto matters of form” (at para 50; see also Domtar Inc v Canada, 2009 FCA

218 at para 28).

[383] In my view, the true character of CPRC’s claims for declaratory relief do not relate to
current or past income tax assessments, a decision of the Minister of Revenue, or for that matter,

any existing tax liability, which would otherwise be subject to a statutory appeal. They instead
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relate to the general applicability and the enforceability of the 1880 Contract vis-a-vis the ITA

and the ETA, as well as the interpretation of the Exemption insofar as it relates to capital stock.

[384] These claims thus seek to settle a live dispute between the Parties as to whether the
CPRC can accrue tax liability under the relevant portions of the ITA and the ETA, or in relation
to its capital stock. Until such a liability has been determined or assessed, the Tax Court does not
have jurisdiction over the matter, and accordingly, the Company filed its claim in the appropriate
forum capable of dealing with it at the time (see Canada (Attorney General) v British Columbia
Investment Management Corp, 2019 SCC 63 [BCIMC] at para 42). Accordingly, | find that the
declarations sought by CPRC fall within the jurisdiction of this Court — subject of course to the

discretion to grant them.

(vi)  The claim is not statute-barred

[385] Canada further submits that the first enactment of each kind of tax that Clause 16
exempts the Plaintiff from paying was sufficient to trigger the start of the limitation period.
Canada argues that the Crown Liability and Proceedings Act, RSC 1985, ¢ C-50 [Crown
Liability Act] provides that limitations apply to require claims to be brought ... within six years
after the cause of action arose” (S. 32). The Crown states that the enactment of taxing statutes
were discrete acts that started the limitations clock once and for all, and that the Company’s

repeated payments under those statutes did not constitute fresh breaches of Clause 16.

[386] Canada also argues, citing Wewaykum Indian Band v Canada, 2002 SCC 79 at paras 134-

135 [Wewaykum], that the SCC held that it would defeat the purpose of a limitations statute if a
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single act of breach (in that case of a fiduciary duty) gave rise to a cause of action years later
based on the consequences of the breach. Exceptionally, where the tax itself is unconstitutional,
then each time tax is taken, a new cause of action may arise, citing Ravndahl v Saskatchewan,
2009 SCC 7 at paras 21-22. However, Canada asserts that this exception does not apply to the

present circumstances precisely because the taxing statutes are not ultra vires.

[387] The Company, on the other hand, submits that Canada’s limitation defence has no merit,
because Kingstreet offers the “complete answer” to Canada’s arguments (Plaintiff’s
Memorandum at para 354). It submits that, in Kingstreet at paragraphs 59-61, the SCC
confirmed that the limitation period for a claim to recover taxes begins to run each time the

government receives a payment.

[388] I have already found that Clause 16 does not have constitutional force vis-a-vis federal
taxation. However, | have concluded that Clause 16 has statutory force. The Parties do not
dispute that the 1881 CPR Act, which ratified the 1880 Contract (including Clause 16) has never
been directly repealed by Parliament. | have also found as a result that Kingstreet does not apply.
In the absence of the availability of a Kingstreet remedy, any limitations issue therefore need not

be further assessed in the context of this restitution.

[389] As for the second remedy being sought — the declarations — since no substantive (or
consequential) remedies are attached to the request for declaratory relief, and all that remains is a
request for this Court to pronounce on the state of the law, and in so doing to define the Parties’

rights, 1 need not consider the application of limitation periods to the declarations sought (see
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Kyle v Atwill, 2020 ONCA 476 at paras 47-53; Fehr v Sun Life Assurance Company of Canada,

2018 ONCA 718 at paras 105-106, 207).

(c) Conclusion on the Kingstreet remedy

[390] Where taxes are levied under legislation deemed unconstitutional, Kingstreet provides a
restitutionary cause of action and remedy to recover those taxes, existing as of constitutional
right. However, Kingstreet does not recognize such a right in the absence of a constitutionally
invalid statute or provision, such as when an otherwise valid statute is misapplied. Here the
impugned Taxes originate from constitutional statutes, which are intra vires Parliament. The
same is true of the 1881 CPR Act and its Exemption. Consequently, we have no ultra vires
taxing provision. This action therefore falls outside the realm of Kingstreet. Thus, the sole cause
of action pleaded consequently fails, with respect to restitution. However, as CPRC also seeks
declaratory relief, I must still determine Clause 16’s applicability to the Taxes. To do so, | will
first identify the interpretive principles applicable to Clause 16 and then analyze the reach of the
Exemption under each of the three Taxes.

3. Clause 16 must be interpreted using both contractual and statutory interpretation
principles

[391] Having concluded that Clause 16 has statutory and contractual, but not constitutional

force, the next task is to determine its scope.
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€)) Identifying the interpretive framework to determine the scope of Clause 16

[392] Determining the scope of Clause 16 requires interpreting both the clause and its 1880
Contract to decipher whether they reveal an intention to apply the Exemption to the Taxes, in
what capacity, and to what extent. Yet, as this Court examines a contract that benefits from
statutory force, it is imperative first to identify the appropriate framework that will guide the
interpretative exercise. | conclude below that the 1880 Contract and Clause 16 should be

interpreted according to the principles of contractual interpretation.

Q) The Parties’ arguments

a. The Plaintiff

[393] CPRC submits that Clause 16 must be interpreted using the principles of statutory
interpretation. It argues that this Court must determine the plain and ordinary meaning of the
words in the provision in their objective historical context, and in the context of the document as
a whole. To do so, the Court must have regard for the intention of Parliament and the

extraordinary circumstances surrounding the 1880 Contract.

[394] As the 1880 Contract envisions forward-looking obligations of construction and
operation of the transcontinental railway, CPRC posits that the terms of the 1880 Contract ought
to be interpreted in a dynamic manner — that is, evolving — as opposed to fixing its words in time.
CPRC argues that a dynamic approach accords with s 10 of the Interpretation Act, RSC 1985, ¢

[-21 [Interpretation Act], which provides that the law “be considered as always speaking”. In this
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way, CPRC contends that Clause 16 applies to the Taxes, which were not in existence when the
1880 Contract was signed. CPRC further submits that a dynamic approach best represents the
ongoing nature of the obligations crystallized in the agreement, such that Clause 16 may apply to

specific property and forms of taxation not in existence at the time.

[395] In the alternative, CPRC argues that even if using contractual principles of interpretation,
the significant historical background of the BC Undertaking necessarily informs the
interpretation of the 1880 Contract. To the extent that this Court relies on contractual
interpretation, CPRC submits that the applicable principles are those enunciated in the leading
decision of Sattva Capital Corp v Creston Moly Corp, 2014 SCC 53 [Sattva]. The Sattva
principles include a place for objective evidence of the circumstances surrounding contract
formation in the interpretative exercise, without regard to subsequent party conduct or subjective

party intentions (Sattva at paras 58-59).

b. The Respondent

[396] Canada submits that only the principles of contractual interpretation apply to interpret
Clause 16, since it argues that the 1880 Contract only has contractual — and not constitutional or

statutory — force. Thus, Canada submits that statutory interpretation principles do not apply.

[397] As aresult, Canada asks this Court to ascertain the objective intent of the Parties to give
effect to their rights and obligations enshrined in the 1880 Contract. It submits that the words of

the agreement must be read per their ordinary and grammatical meaning, in light of the entire
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document, consistent with the objective and mutual surrounding circumstances known to the

Parties at formation.

[398] Canada further submits that even if Clause 16 has statutory force, a contractual approach
is the only appropriate framework to interpret its scope. Unlike the 1881 CPR Act, the 1880
Contract was neither drafted nor passed as legislation by Parliament, but was instead negotiated
between the Stephen Syndicate and the federal government before the legislature was involved.
In support of this argument, the Defendant notes that the SCC applied contractual interpretation

principles to the 1880 Contract in both the Saskatchewan Reference SCC and Estevan SCC.

[399] Accordingly, while Canada agrees that the Exemption is forward-looking, it is
nevertheless limited to the specific items of property listed in the clause. Canada submits that
there exists no justified basis on which to expand the meaning of those listed items to include
property that CPRC wishes to include. Thus, Canada argues that Clause 16 should be read more

restrictively so as not to derogate from the original intent of the Parties.

(i) Analysis

[400] Canada identifies a number of authorities supporting a contractual approach to interpret a
bargain endowed with statutory force. First, Canada raises Bogoch Seed Co v Canadian Pacific
Railway, [1963] SCR 247, 38 DLR (2d) 159 [Bogoch], a case in which the SCC held that the
federal Interpretation Act did not apply to a contract, the 1897 Crow’s Nest Pass Agreement
(“CNPA”). The CNPA was a contract between CPRC and the federal government, ratified by the

Crow’s Nest Pass Act, SC 1897, 60-61 Vict, ¢ 5.



Page: 126

[401] Canada also notes that the Court in Bogoch found that the contract did not warrant a
construction “most beneficial to the widest possible amplitude of its powers”, as would a
“constituent or organic” statute, because the contract served a purely private purpose (Bogoch at
255). While the CNPA benefitted from legislative force by virtue of statutory ratification, the
SCC found that it nevertheless represented an agreement between two parties for a reduction in

rates for the transport of certain commodities, in exchange for grants.

[402] In its reasons, the SCC held that the appropriate approach called for interpreting the
words “as they would have been the day after the statute was passed, unless some subsequent
statute has declared that some other construction is to be adopted or has altered the previous
statute” (Bogoch at 256). While the Court still referred to the interpretation of a statute, it is
noteworthy that it gave primacy to the bipartite nature of the instrument in question — namely a

contract with statutory force — to justify a departure from an otherwise broad rule of construction.

[403] Canada also points out that the SCC interpreted the 1880 Contract according to contract
law in other cases. In the Saskatchewan Reference SCC, for instance, the SCC held (at 198-199)
that it was “to the contract, and not to the [1881 CPR Act], that we must look™ to interpret the

scope of the Exemption.

[404] A few years later, in Estevan SCC, Justice Locke applied the “common and universal
principle for the interpretation of an agreement™ to the 1880 Contract to ensure that it received
the construction of the contract’s language, “which [would] best effectuate the intention of the

parties” (at 373).
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[405] Canada notes that other courts have adopted a similar approach with respect to other
contracts benefiting from statutory force, including Canadian Pacific Railway Co v Burnett
(1889), 5 Man R 395, 1889WL9145 (CA); Balgonie Protestant Public School District v
Canadian Pacific Railway (1901), 5 Terr LR 123, 2 CRC 214 (NWTSC); and Canadian
Northern Pacific Railway Company v New Westminister (City), [1917] AC 602, 36 DLR 505

(JCPC) [Northern Pacific].

[406] Ultimately, while each Party prefers a different method of interpretation, | find that
contractual interpretation should be used to ascertain the meaning of Clause 16 as has been done
by the SCC in previous cases determining scope, including the CPRC Instruments in
Saskatchewan Reference SCC and Estevan SCC, and the CNPA in Bogoch. As other courts have
also applied contractual principles to agreements endowed with statutory force, it is prudent not
to derogate from this approach. Certainly, courts must rely on statutory interpretation when
determining whether a contract scheduled to a statute is intended to have legislative force.
However, if the task requires determining the scope of that same contract, and thus the objective
intentions of the contracting parties, then analysis calls for the application of contractual

interpretation principles.

a. The contractual interpretation framework

[407] As both Parties suggested, there exist many similarities between the principles of

contractual interpretation and those of statutory interpretation. Principally, the task focuses on

the ordinary meaning of the words in context, attempting to ascertain the intent which underlies
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them. As Justice L’Heureux-Dubé suggested in Manulife Bank of Canada v Conlin, [1996] 3
SCR 415 at para 41, [1996] SCJ No 101 (QL), dissenting in part:
[T]he “modern contextual approach” for statutory interpretation,
with appropriate adaptations, is equally applicable to contractual
interpretation. Statutory interpretation and contractual

interpretation are but two species of the general category of
judicial interpretation.

[408] That “modern contextual approach”, commonly labelled “Driedger’s modern principle”,
calls for an interpretation which reads the words of an Act “in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament” (Rizzo at para 21; see also Michel v Graydon, 2020 SCC 24 at

para 21).

[409] The main difference between a statute and a contract for the purposes of interpretation
lies in where courts must look to determine intent. An exercise in statutory interpretation centres
on the intention of Parliament alone. Contractual interpretation, by contrast, calls for the Court to
give meaning to the intent of all contracting parties. Said differently, a contract originates from
more than one perspective and may culminate in a bargain founded by parties with competing
interests. Such a bargain is precisely what | will next construe in determining the scope of the

Exemption vis-a-vis the three Taxes.

[410] Before engaging in the contractual interpretation exercise, | find it helpful to recite some
of its key principles. First and foremost, the interpretation of a contractual provision must always

be grounded in the words of the contract as chosen by the parties and read in light of the
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document as a whole (Sattva at para 57). Parties are presumed to have intended what the text of
the contract actually says, as well as the legal consequences that flow therefrom (Mosten
Investments LP v The Manufacturers Life Insurance Company (Manulife Financial), 2021 SKCA
36 at para 73 [Mosten Investments]; Goodlife Fitness Centres Inc v Rock Developments Inc, 2019
ONCA 58 at para 15 [Goodlife Fitness], Eli Lilly & Co v Novopharm Ltd, [1998] 2 SCR 129 at

para 56, 161 DLR (4th) 1 [Eli Lilly]).

[411] Moreover, courts must give meaning to all of the terms of a contract, avoiding
interpretations that would render one or more of its provisions ineffective (Goodlife Fitness at
para 15, citing Salah v Timothy’s Coffees of the World Inc, 2010 ONCA 673 at para 16
[Timothy’s Coffees]). The overriding concern is to determine the intent of the parties and the
scope of their understanding; the contract must be read as a whole, its words given their ordinary
and grammatical meaning, and considered in the context of the surrounding circumstances

known to the parties at the time of formation of the contract (Sattva at para 47).

[412] To do so, courts must have regard for the objective evidence of the “factual matrix” or
context underlying the negotiation of the contract (Goodlife Fitness at para 15; Timothy’s Coffees
at para 16). These surrounding circumstances assist the Court in understanding the mutual and

objective intentions of the parties expressed by the words of the agreement.

[413] Consideration of surrounding circumstances “almost always matters because words rarely
have meaning apart from their context” (Thunder Bay (City) v Canadian National Railway

Company, 2018 ONCA 517 at para 30, leave to appeal to SCC ref’d, 2019 CarswellOnt 4696
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(WL Can) [Thunder Bay]). The surrounding circumstances cannot, however, overwhelm the
words chosen by the parties, nor be used to create a new agreement or rights not bargained for

(Sattva at para 57).

[414] The nature and type of evidence admissible to establish the surrounding circumstances
varies from case to case, but is limited to objective evidence of the background facts at the time
of the execution of the contract, that is, “knowledge that was or reasonably ought to have been

within the knowledge of both parties at or before the date of contracting” (Sattva at para 57).

[415] Evidence relating to the parties’ specific negotiations, including subjective evidence of
intentions, is generally inadmissible (Goodlife Fitness at para 17, citing Weyerhaeuser Company
Limited v Ontario (Attorney General), 2017 ONCA 1007 at para 112 [Weyerhaeuser]; Timothy’s

Coffees at para 16).

[416] Lastly, evidence of conduct subsequent to contract formation should only be admitted if
the contract remains ambiguous after considering its text and its factual matrix (Mosten

Investments at para 180; Shewchuk v Blackmont Capital Inc, 2016 ONCA 912 at para 46).

b. The dynamic versus the static approach

[417] As noted above, both Parties made submissions on whether Clause 16 should receive a

“dynamic” or a “static” interpretation. Many of the cases cited focus on the interpretation of

statutes (for example, Ontario v 974649 Ontario Inc, 2001 SCC 81; R v Stucky, 2009 ONCA
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151, and Kimberly-Clark Nova Scotia v Nova Scotia Woodlot Owners & Operators Assn, [1998]

175 NSR (2d) 34, 18 Admin LR (3d) 67 (SC), aff’d, 2000 NSCA 2).

[418] Similarly, references to secondary sources focus on statutory interpretation principles.
For example, the Plaintiff cites Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed
(Toronto: Lexis Nexis Canada), 2014 [Sullivan] on dynamic interpretation. Professor Sullivan
states (at 6.27), “legislation that is aimed at a particular set of circumstances or is tied to a
specific time or place invites a static interpretation. By contrast, legislation that is enacted to
regulate an ongoing activity over an indefinite period of time invites a dynamic approach”. The
Plaintiff asserts that updated interpretations of statutory wording must prevail such that new
inventions, institutional change, and new ideas may all be taken into account, provided that this
dynamic approach does not require adjusting the original sense of the word being interpreted

(Sullivan at 6.29).

[419] As discussed above, in Bogoch, the SCC applied a static approach to its interpretation of
the word “grain” in the CNPA, thereby excluding items that were not considered grain at the
time of the agreement from the scope of the word “grain”. Canada relies on this restrictive
interpretation to support a similarly restrictive interpretation of Clause 16 to exclude properties

that did not clearly fall within the categories of listed properties in the Exemption.

[420] The static approach is problematic because it runs counter to the language adopted in the
1880 Contract. As CPRC points out, the Court in Bogoch restricted the meaning of “grain”

because the agreement provided for a reduction of “present rates and tolls on grain and flour”
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(emphasis added) in exchange for grants. The language of the CNPA evidenced a clear aim to
address a particular set of circumstances at a particular point in time. The Court noted (Bogoch at
255), that after specifying present rates and tolls, the CNPA went on:

... after providing how and when such reductions should be

effected, to provide: “and that no higher rates than such reduced

rates or tolls shall be charged after the dates mentioned.” In other

words, the reduction in rates was not temporary in nature, but

would continue. The agreement was dealing with a reduction in the

existing rates on grain and flour and it seems to me that the parties

contemplated, and only contemplated, the effecting of a reduction

in rates then applicable on what both parties, at that time, regarded
as being grain.

[421] Everything about the 1897 CNPA, in other words, revolved around that point in time,
which is distinct from the forward-looking framework of “forever” stipulated in Clause 16 of the

1880 Contract.

[422] In contrast to Bogoch, there is a recent example of a forward-looking, dynamic approach
taken in a recent railway case. In Thunder Bay, the Ontario Court of Appeal overturned a lower
court decision that had interpreted the words “vehicle traffic” in a 1906 agreement restrictively to
include only types of vehicles in existence at the time of the agreement’s formation. The
agreement between the city of Thunder Bay and the railway company required that company to
build and maintain in perpetuity a combined railway and roadway bridge across the

Kaministiquia River.
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[423] In one clause the agreement provided to the city of Thunder Bay the “perpetual right to
cross the said bridge for street railway, vehicle and foot traffic”” and in another, it obligated CN

Rail to “maintain the bridge in perpetuity” (Thunder Bay at para 4).

[424] In assessing the railway’s obligations to maintain the bridge, the issue was whether the
word “vehicle” should include vehicles not in existence at the time of the agreement, namely just

after the turn of the century. This category would include motor vehicles.

[425] The application judge found that the parties intended to maintain the bridge only for
streetcar, horse, and cart traffic — that is, traffic which existed in 1906 (see Thunder Bay (City) v

CN Rail, 2017 ONSC 3560 at para 26).

[426] The Ontario Court of Appeal ruled that the application judge’s finding restricting the
scope of “vehicles” warranted appellate review on three grounds (Thunder Bay at para 29). First,
it found that the application judge failed to take due account of the full context surrounding the
formation of the agreement, and that his finding contravened the parties’ reasonable
expectations, ignoring the express words used in their agreement. Second, the application judge
failed to give effect to the words “perpetual” and “in perpetuity”” contained in the 1906
agreement. Third, the judge wrongly considered subsequent party conduct in the face of an

unambiguous agreement.

[427] Textually, the Court found that the word “vehicle” was neither restricted nor defined, but

rather open-ended. Similarly, the right to cross the bridge was not limited, but “perpetual” in
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nature (Thunder Bay at paras 31-32). Furthermore, the purpose of the agreement had been
“intended to promote long term growth and prosperity and expand industrial activity” in the
region (Thunder Bay at para 36). Such a purpose did not accord with the restrictive meaning

attributed to the types of traffic envisioned by the parties.

[428] A restrictive meaning would also conflict with the expectations of the parties that the
bridge would prove a significant source of revenue for years to come, as well as the anticipated
growth in population, industrial activity, and use of the bridge (Thunder Bay at paras 35-40). The
Court also found that the coming of the automobile era would have been known or reasonably

capable of being known in 1906.

[429] Based on these findings, the Court of Appeal determined that the term “vehicles” must
have been intended to include types of vehicles not yet in existence, such as cars and trucks

(Thunder Bay at para 69).

(b) Conclusion on interpretive principles applicable to Clause 16

[430] Ultimately, while cases such as Thunder Bay and Bogoch apply different approaches to
determining the meaning of their underlying agreements, what ultimately determines the
outcome in interpretation are the words of the contract in question and the context in which they
were formed, which may well assist in elucidating the parties’ intent at the time. Objective intent
reveals whether the meaning of the relevant words employed in a contract were meant to evolve

over time, or whether they were meant to remain stagnant.
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[431] While I agree that taxes are not static creations in that they can be introduced and then
removed (LCT being just one example), before determining whether any given tax falls within
the purview of Clause 16, the scope of that clause must be established to determine whether the
activity being taxed was contemplated by the words of the Exemption. That scoping exercise is

necessarily informed by Sattva considerations, including the intention of the contracting parties.

4. Clause 16 applies to LCT, but not to Income or Fuel Tax

[432] Having established that Clause 16, despite its statutory force, must nevertheless be
interpreted using principles of contractual interpretation, | now move to determining its scope.
To begin, and for ease of reference, the key portion of Clause 16, for the purposes of this action,
reads:

The Canadian Pacific Railway, and all stations and station

grounds, work shops, buildings, yards and other property, rolling

stock and appurtenances required and used for the construction and

working thereof, and the capital stock of the Company, shall be

forever free from taxation by the Dominion, or by any Province

hereafter to be established, or by any Municipal Corporation

therein; and the lands of the Company, in the North-West

Territories, until they are either sold or occupied, shall also be free

from such taxation for 20 years after the grant thereof from the
Crown.

@ The Parties’ arguments

[433] The Parties agree on a number of points. Neither takes issue with the perpetual nature of
the Exemption embodied in the term “forever”. Both also acknowledge that Clause 16 was
intended to apply to taxes not yet in existence in 1880. In addition, the Parties agree that

“taxation” is broad, but does not include regulatory charges, and that income constitutes personal
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property for tax purposes. Finally, they agree that Clause 16 exempts the Company from LCT by
the inclusion of “capital stock™ in the wording of the Exemption, subject to Canada’s position
that Clause 16 has been repealed and the equitable defences raised. From there, the Parties

diverge, including on the quantum of capital stock exempted from LCT.

Q) The Plaintiff’s arguments

[434] CPRC contends that when “forever” and “taxation” are given their plain meaning, Clause
16 is a universal exemption from all forms of taxation, regardless of when they were created or
imposed. Clause 16 is an omnibus exemption that is not restricted by any other words either in

the clause itself, in the 1880 Contract, or in the 1881 CPR Act.

[435] CPRC argues that Clause 16 exempts three different categories of objects from taxation.

The first is the “Canadian Pacific Railway”. The second are the listed properties, “all stations and
station grounds, work shops, buildings, yards and other property, rolling stock and appurtenances
required and used for the construction and working thereof”. The third is the “capital stock of the

Company”.

[436] CPRC argues that the listed properties following “Canadian Pacific Railway” in the
Exemption are conjunctive and include property separate from the physical railway line.
Clause 1 of the 1880 Contract defines the term “Canadian Pacific Railway” by referencing its

definition in the 1874 CPR Act, that is, meaning the “entire railway”.
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[437] The 1874 CPR Act’s more detailed definition of “Canadian Pacific Railway” (i.e., the
Main Line) includes: the route, rolling stock, real property, buildings, and works, as well as other
personal property used in construction of the Canadian Pacific Railway. The Plaintiff argues that
inclusion of listed properties in Clause 16 required for the “construction and working thereof”
must refer to something more, namely facilities not included in the term “Canadian Pacific
Railway” but located on branch lines and used for the construction and operation of the Main

Line.

[438] Accordingly, CPRC argues that the Exemption applies to Income Tax because Clause 16
extends to cover taxes in respect of the use and operation of the Main Line. As income is derived
from the operation of the railway, imposing Income Tax would enable the Crown to do indirectly

what it cannot do directly — that is, in effect, tax the railway.

[439] Moreover, CPRC argues that “fuel” is captured under the terms “Canadian Pacific
Railway”, “other property”, and “appurtenances” such that Clause 16 prohibits the Fuel Tax. At
the very least, CPRC argues that, as fuel is required to operate the rolling stock of the Company,
and with Clause 16 clearly exempting rolling stock, Fuel Tax amounts to an impermissible tax on
the use of the rolling stock. (For clarity, rolling stock refers to items used in the railway industry
that have wheels, such as locomotives, freight, passenger, and other kinds of transport cars,

which can either be powered or unpowered.)
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[440] As for the exemption on “capital stock”, CPRC argues that applies to all current paid-up
capital of the Company, not just the initial capital investment of $25 million, and LCT should

thus never have been levied.

(i) The Respondent’s arguments

[441] Canada cautions that the extraordinary nature of the 1880 Contract cannot change the
meaning of the words in Clause 16. Canada argues that while the Exemption is perpetual, its
scope is limited. Clause 16 does not exempt the Company from “all taxation by the Dominion”

in an omnibus fashion. Rather, it lists specific types of property to which the Exemption applies,
which is consistent with other provisions of the 1880 Contract. The Defendant argues that the
Parties would have been aware of the established historical principle that, to be valid, exemptions
from tax law should be clearly expressed (Nowegijick v The Queen, [1983] 1 SCR 29 at 39-40,
46, 144 DLR (3d) 193 [Nowegijick]). The Crown asserts that this principle of strict construction
dates back to at least the early 20" Century, citing R v Madawaska School District (1917), 46

NBR 506 (NBSC), at para 5.

[442] As aresult, Canada asserts that for Clause 16 to apply to a particular tax, the tax must
relate to the listed properties in a way that accords with the intent of the Parties. In Canada’s
view, neither Income Tax nor Fuel Tax meet that requirement. Further, while the words “capital

stock” capture LCT, the Exemption only applies to the initial $25 million investment.

[443] Canada also submits that the term “Canadian Pacific Railway” refers only to the physical

railway, and nothing more. It argues that the term excludes other forms of property not listed in
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Clause 16, because finding otherwise would render the listed properties in Clause 16 redundant.
Moreover, Canada disagrees with CPRC that Clause 16 was intended to capture both direct and

indirect taxation, arguing only direct taxation falls within the scope of the Exemption.

[444] Canada disagrees with the Plaintiff that Clause 16 is an omnibus exemption. In support,
Canada compares the Exemption to other exemptions granted in the 1870s and 1880s, which
feature much broader language. Canada first contrasts the wording of Clause 16 with the
wording of the tax exemption clause granted to the Company by a Winnipeg by-law in 1881,
which provided a broad tax exemption to CPRC from all types of taxes and assessments on all of
the Company’s property. The relevant part of the Winnipeg by-law reads (Canadian Pacific
Railway Co v Winnipeg (City) (1951), [1952] 1 SCR 424, [1952] 2 DLR 1 [Winnipeg (City)] at
436):

Upon the fulfillment by the said Company of the conditions and

stipulations herein-mentioned, by the said Canadian Pacific

Railway Company all property now owned, or that hereafter may

be owned by them within the limits of the City of Winnipeg, for

Railway purposes, or in connection therewith shall be forever free

and exempt from all municipal taxes, rates and levies, and
assessments of every nature and kind.

[Emphasis added.]

[445] This tax exemption was granted to the Company in return for its agreement to build
“within the limits of the City of Winnipeg, their principal workshops for the main line of the
Canadian Pacific Railway within the Province of Manitoba, and the branches thereof radiating

from Winnipeg, within the limits of the said province, and for ever continue the same within the
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said City of Winnipeg”. The broad scope of the by-law’s tax exemption was confirmed by the

SCC in Winnipeg (City) (at 438-439).

[446] In contrast, Canada argues that the Exemption in this case is nowhere near as broad as the

Winnipeg exemption, noting that here, Clause 16 contains a very specific list of property.

[447] Canada also compares Clause 16 to a tax exemption granted to the Canadian Northern
Pacific Railway Company (“CNPRC Exemption™) in 1910. That clause reads (Northern Pacific
at 507):

The Pacific Company and its capital stock, franchises, income,
tolls, and all properties and assets which form part of or are used in
connection with the operation of its railway shall, until the first day
of July 1924, be exempt from all taxation whatsoever, or however
imposed, by, with, or under the authority of the Legislature of the
Province of British Columbia, or by any municipal or school
organisation of the province.

[Emphasis added.]

[448] Notwithstanding the broad wording of this provision, the Crown notes that the JCPC
found in Northern Pacific that the exemption did exempt all the company’s property, on the basis
that holding otherwise would render nearly all of the text of the provision as “surplusage”
(Northern Pacific at 508). The JCPC explained that interpreting the CNPRC Exemption so
broadly would “be to add to it words which are not to be found in it”, and that “there is nothing
in the context or in the object of enactment, or in the incorporated enactments, which make it

necessary or justifiable to read in the necessary words” (Northern Pacific at 508).
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[449] A more detailed examination follows, containing the Parties’ specific interpretation of the
Exemption’s scope, along with my analysis of their differing interpretations. However, before
examining the text of Clause 16 in relation to each of the Taxes at issue, it is important to bear in

mind the surrounding circumstances that underpinned the 1880 Contract, in light of Sattva.

(b) Surrounding circumstances: The historical context of the 1880 Contract

[450] Sattva holds that surrounding circumstances cannot create new obligations or otherwise
usurp the meaning intended by the parties (Sattva at para 57). Still, surrounding circumstances
help to ascertain the meaning behind the words chosen by the parties as “context... almost
always matters because words rarely have meaning apart from their context” (Thunder Bay at

para 30).

[451] Those circumstances cannot include subjective evidence of parties’ intentions. They can,
however, include knowledge that was known or that reasonably ought to have been known by the
parties prior to contract formation (Sattva at para 60). Such knowledge in this case will
necessarily include aspects of the extraordinary nature of the endeavour, such as the federal
government’s commitment to uniting the Canadian territories. Only by placing the bargain in its

proper context can this Court ascertain the Parties’ true intentions.

0] Context: The nation-building of the railway

[452] Both Parties recognize in their PASF reproduced in Part |11 above, as do Drs. Hanna and

Regehr, that the federal government confronted a constitutional obligation of unmatched
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complexity in the BC Undertaking. All agree that this constitutional undertaking faced nearly a
decade of economic, financial, and political challenges in getting the work underway. The
Stephen Syndicate then provided an opportunity for Canada to fulfill its promise. The preamble

to the 1881 CPR Act reiterates the federal government’s commitment to completing the railway.

[453] One important piece of the factual matrix was the forward-looking importance of the
undertaking. Dr. Hanna underscored the importance of the railway to the development of the
country, national unity, and security. He testified that Prime Minister John A. MacDonald
viewed the “perpetual and efficient operation” clause (captured in clause 7) as “key” to the

agreement.

[454] Dr. Hanna also wrote in his report that two prominent negotiators representing the federal
government, Sir Charles Tupper and John Henry Pope, along with Prime Minister Macdonald, as
well as legal Counsel to CPRC, John J.C. Abbott, all strongly believed in railways “as powerful
economic development agents” as well as “agents of national unity and ambitions” (Hanna
Report at 16). Members of the Stephen Syndicate, all experienced railway magnates, likely

shared similar views.

[455] Dr. Regehr, in his testimony, echoed these nation-building aspects that the federal
government sought to create through the transcontinental railway, as “integrated national
Canadian economic transportation system which would channel traffic to and from western
Canada through the major Canadian commercial and industrial centres” in the east to avoid

diverting western Canadian traffic to the United States (Regehr Report at para 12). He also spoke
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to the need for a reliable, national rail system by which the federal government could safely
transport military personnel and supplies, as well as mail, government supplies, and those linked

to communications.

[456] The parties to the 1880 Contract were thus no doubt well aware that the agreement would
serve to foster continuing national development and unity on a number of fronts. That is, they
sought to complete the transcontinental railway in a way that would ensure the continued

operation of the railway, promoting the nation’s economic, geographic, and social development.

(i)  Context: The 1880 Contract considered as a whole

[457] Continuous operation of the railway, which underlies the 1880 Contract, is also
evidenced by the terms of the agreement. As pointed out in the PASF, clause 7 provided that
upon completion of construction, CPRC would “thereafter and forever efficiently maintain, work
and run the Canadian Pacific Railway”. Clause 8 provided that when the federal government
transferred pre-completed portions of the railway to CPRC, the company would “equip the same
in conformity with [the Contract]” and would “thereafter maintain and efficiently operate the
same”. Clause 14 empowered CPRC to “lay out, construct, equip, maintain and work branch
lines of railway from any point or points along their main line”, that is, to branch off the main

line as the company saw fit.

[458] Clearly, the Parties intended to provide for the construction and the efficient operation of
the railway over time. They negotiated a framework that would best preserve the objectives of

the railway in the future, without temporal limitation (with few exceptions, such as the 20-year
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monopoly provision in clause 15, and the 20-year limitation taxation for land grants under the
second part of Clause 16). Indeed, as the Parties agree, the Clause 16 Exemption applies

“forever”; there is no temporal limitation.

[459] That said, the Parties chose to restrict the applicability of the Exemption to certain listed
items in Clause 16. The language clearly states that it is the “Canadian Pacific Railway”, the
“stations and station grounds, work shops, buildings, yards and other property, rolling stock and
appurtenances”, and the “capital stock of the Company” that “shall be forever free from
taxation”. Moreover, those listed properties, with the exception of capital stock, only benefit
from the Exemption to the extent that they are used for the construction and working of the

railway (see Saskatchewan Reference SCC at 246).

[460] What is also clear on a plain reading is that for Clause 16 to apply to the Taxes in

question, they must relate to one or more of the listed items. Also notable is that Clause 16
neither defines nor otherwise limits what taxes may qualify as “taxation”. However, as Dr.
Regehr testified, Clause 16 served as a “precautionary measure” against future taxation, as

railways generally paid no federal or provincial taxes in 1880 (Regehr Report at para 64).

[461] Given this reality and the need to interpret the scope of the Exemption, I turn to address
whether Clause 16 applies to each of the three Taxes in issue — (i) income, (ii) fuel, and (iii)

LCT.
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(© Income Tax

[462] As mentioned above, the Parties agree on the extraordinary significance of the 1880
Contract and the principle that income, including taxable income, constitutes personal property

for tax purposes. However, they disagree on whether Clause 16 captures income tax.

Q) The Parties’ arguments on Income Tax

[463] CPRC argues that Clause 16 extends to taxes in respect of the use and operation of the
Main Line. Income is derived from the use of the Main Line property. Therefore, a tax on that
income, which the Plaintiff states is a necessary component to railway operation, constitutes a
tax on the use of the exempted property, thereby contravening Clause 16. CPRC, as will become

evident below, applies similar reasoning to Fuel Tax.

[464] The Plaintiff submits that Income Tax is impermissible because it would allow the
federal government to do indirectly what it cannot do directly — that is, to tax the Main Line.
CPRC relies on the Saskatchewan Reference SCC, where the SCC held that a purported

“business tax” actually constituted a veiled, impermissible tax on the use of Main Line property.

[465] CPRC contends that the Saskatchewan Reference SCC supports the Exemption against
Income Tax, in that even if “Canadian Pacific Railway” is restricted to mean the physical railway
only, as Canada contends, Income (and Fuel) Tax still fall within the ambit of Clause 16 because

those taxes are levied on the use of the physical railway.
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[466] CPRC also refers to a number of passages from Hansard in which Members of Parliament
(“MPs”) debated Clause 16. Statements from MPs Edward Blake, John Charlton, and George
William Ross allude to the breadth of Clause 16 and its possible applicability to income,

earnings, and profits.

[467] CPRC also points to Dr. Ely’s expert evidence for the proposition that “other property”
means something beyond the physical property listed in Clause 16. He testified that the word
“property” was interpreted in the US context to include physical and non-physical items such as

a railway’s franchise to operate and intangible property.

[468] The Plaintiff notes that the listed property is both generic as well as varied, including real
property (station grounds), personal property (rolling stock), and appurtenances, and therefore
cannot describe one specific class of property. For instance, “other property” could not be limited
to physical property. Rather, CPRC contends that “other property” must be of the same character
as the other items stated generically to be “required and used for the construction and working”

of the Main Line, which includes income.

[469] Canada opposes CPRC’s interpretation of the Saskatchewan Reference SCC. Canada
agrees that the SCC held the true nature of the “business tax” to be a tax on the property used for
carrying on business. However, Canada notes that the JCPC specifically rejected the argument
that the impugned tax was a business — or income — tax in that that it was “imposed on persons
and companies carrying on a business and not upon their property or upon their ownership or

user of property” (Saskatchewan Reference JCPC at 793).
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[470] Canada further submits that Clause 16 mentions neither “income” nor “earnings”,
suggesting that the Parties intended to exclude it from the Exemption. Canada argues that
“income” and “earnings” were commonly understood terms in 1880, referring to revenues
received for services rendered. Canada notes that while the federal government did not levy
income taxes at the time, British Columbia and Quebec had experimented in the area. Further,
Canada notes that American railways were subject to taxes on gross earnings in states such as

Minnesota.

[471] Specifically, Canada points to a tax arrangement (the “Minnesota Arrangement’) granted
in 1872 by the US State of Minnesota to the St. Paul, Stillwater & Taylor Falls Railroad as
evidence of tax exemptions on income and earnings in the 1870s. This railroad was the
predecessor to the St. Paul and Pacific Railroad, which certain members of the Stephen
Syndicate (notably George Stephen, Richard Angus, and James Hill) acquired and reorganized in

1878 into the St. Paul, Minneapolis, and Manitoba Railroad.

[472] Under the Minnesota Arrangement, the Company paid taxes on gross earnings, but not on
a specific list of properties required for the railway. The Minnesota Arrangement was
incorporated into that state’s 1878 tax law (Minnesota Statutes, 1878, Chapter 11, sections 128,
as published in George B Young, The General Statutes of Minnesota, (Saint Paul: West
Publishing Company, 1883) at 247):

In consideration of an annual payment of a percentum, as provided

in this section, by the St. Paul, Stillwater and Taylor’s Falls

Railroad Company, the railroad, its appurtenances and appendages,

and all other property, estate and effects of said corporation, held

or used for, in or about the construction, equipment, renewal,
repair, maintaining or operating its railroad, including the lands
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granted to said company to aid in the construction of said railroad,
as also the stock and capital of said company, shall be and hereby
are forever exempt from all taxation and from all assessments; and
in consideration of the grants made to and the privileges conferred
upon the said company, and the exemption contained in this
section, the said company shall, during the [first three years] pay
into the treasury of this state one per cent on the gross earnings of
said railroad..., and shall [for the next seven years] pay into the
treasury of the state, ... two per cent on the gross earnings of said
railroad [and after 10 years therefrom] shall pay into the treasury
of this state three per cent of the gross earnings of said railroad. ..

[473] Canada submits that the Minnesota Arrangement resembles Clause 16 in two ways, it: (i)
specifies listed properties which are exempt from taxation, and (ii) distinguishes the railroad

from the Company.

[474] Canada argues that if the Minnesota Arrangement’s listing of property and “the railroad”
included income, then the statute would contradict itself by both exempting income, while also
taxing it at various rates. Canada argues, given the federal government’s and the Stephen
Syndicate’s knowledge, that the parties to the 1880 Contract would have been aware that the

taxation of earnings was a distinct event from the taxation of other forms of property.

[475] Canada also contrasts the language of Clause 16 with that used in a tax exemption
granted during the earlier efforts to construct the transcontinental railway. Section 6 of the 1872
CPR Act specifically provided that the “earnings of the Company” would be exempt from
taxation:

The buildings, right of way, permanent way, rolling stock and

earnings of the Company and all property thereof, except the lands

granted or to be granted by any government in aid of the said
railway, shall be exempt from taxation in any Province hereafter to
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be constituted from the territory of the Dominion for fifty years
after the completion of the said railway, under any law, ordinance
or by-law of any Provincial, local or municipal authority, to any
other or greater extent than if the same were the property of the
Dominion,—the said railway being in fact a public work
constructed mainly at expense of the Dominion for the benefit of
all the Provinces thereof.

[Emphasis added.]

[476] CPRC counters that a comparison with the 1872 CPR Act reinforces the “omnibus”
nature of Clause 16, which it submits is much broader in scope than the 1872 exemption, along

with the fact that it was drafted in a different political climate.

[477] The Plaintiff further distinguishes the 1872 CPR Act from the Exemption, noting that the
earlier statute does not apply to federal taxation, is temporally limited to 50 years rather than the
1880 Contract’s perpetual nature, and does not reference an exemption for the “Canadian Pacific
Railway”. In CPRC’s view, the reference to the “Canadian Pacific Railway” obviates the need

for an express reference to “income” or “earnings”.

[478] Finally, recalling the CNPRC Exemption (at paras 447-448 above), Canada emphasizes
that even broadly worded tax exemptions may be found to have a limited scope. Canada points to
the JCPC’s decision in Northern Pacific, that held the CNPRC Exemption only applied to the
listed properties, which included “income”. Rejecting the plaintiff’s argument, the JCPC
remarked that interpreting the exemption so broadly would “be to add to it words which are not

to be found in it”, and that “there is nothing in the context or in the object of enactment, or in the
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incorporated enactments, which make it necessary or justifiable to read in the necessary words”

(Northern Pacific at 509).

(i)  Analysis

[479] As mentioned above, both Parties acknowledge that income, including taxable income,
constitutes personal property for tax purposes. Yet, despite forming part of the title of the tax in
question, the term “income” is not defined in the ITA. Rather, the ITA refers to sources or
amounts that are to be included or excluded from “income” for tax purposes. Subsection 9(1)
outlines that “a taxpayer’s income for a taxation year from a business or property is the
taxpayer’s profit from that business or property for the year”, without defining “profit”. As noted
by Justice lacobucci in his decision for the majority in Symes v Canada, [1993] 4 SCR 695, 110
DLR (4th) 470 [Symes], the test to determine profit under s 9(1) is to be calculated in accordance
with “well accepted principles of business (or accounting) practice” or “well accepted principles

of commercial trading” (at 723).

[480] Canada provides a number of sources indicating that both the plain and ordinary meaning
of “profit”, as well as legal definitions, generally define the term as the excess of revenue over
expenses (see The Canadian Oxford Dictionary, 2nd ed, sub verbo “profit”; Black’s Law

Dictionary, 11th ed, sub verbo “profit”).

[481] Justice lacobucci expanded on his comments above as set out in Symes on the calculation
of income and profit in Canderel Ltd v Canada, [1998] 1 SCR 147, 155 DLR (4th) 257. There,

Justice lacobucci wrote for the Court that: “In the simplest cases, it will not even be necessary to
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resort formally to the various well-accepted business principles, as the simple formula by which
revenues are set against the expenditures incurred in earning them is always the basic
determinant” (at para 50). Simply stated, Part 1 of the ITA imposes Income Tax on the excess of
a corporation’s income over expenses, or in other words, its profit. Thus, in order to conclude
that the Clause 16 Exemption applies to Income Tax, there must first be something in the text of
the Exemption, taken in context, revealing that the Parties intended to exempt from taxation

profits flowing from the operation of the Main Line.

[482] Itis also important to recall that Clause 16 qualifies that the listed properties, excluding
capital stock, are exempted only to the extent that they are “required and used for the
construction and working” of the “Canadian Pacific Railway”, i.e., the Main Line (see Estevan

SCC at 369-370).

[483] For Clause 16 to apply to Income Tax, given the scheme of the ITA, the proper question
is therefore whether Clause 16’s text, in context, reveals an intention to exempt profit “required
and used” for the operation of the Main Line. Necessarily, one must also question whether
“profit”, being the “income” on which a corporation is taxed under the relevant ITA provision,
can properly be “required and used” for the operation of the Main Line. (Note that “income” and

“profit” are used interchangeably within a tax context for the purposes of this analysis.)

[484] | disagree with CPRC that having included the words “Canada Pacific Railway” where
they are located in Clause 16 serves to include in the scope of the Exemption additional types of

properties that were not expressly listed in Clause 16.
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[485] First and foremost, the Court in Estevan SCC held that certain properties situated on
branch lines did not qualify for the Exemption because they were not required and used for the
construction and working of the railway. In that case, CPRC brought three actions against
municipalities, claiming an exemption from assessment and taxation over a five-year period, in
respect of certain railway properties situated within the boundaries of the respondent municipal
corporations. CPRC also sought injunctions against future taxation or attempts to tax those same
properties. The properties in question included roadways, stations, station grounds, work shops,
buildings, yards, water-supply sites, and pump houses, all located on branch lines around
Estevan, Saskatchewan. CPRC argued that these properties, as well as the branch lines
themselves, all qualified for the Clause 16 Exemption, as they were necessary for the operation
of the Main Line. Reviewing the 1880 Contract, Justice Nolan pointed to the definition of the
term “Canadian Pacific Railway” (Estevan SCC at 382):

Clause 1 of the contract, annexed as a schedule to the Act...

concludes as follows: “And that the words 'the Canadian Pacific

Railway', are intended to mean the entire railway, as described in

the [1874 CPR Act].” Clause 1 of the contract is also declared to be

“for the better interpretation of this contract” and it seems clear

that wherever the words “Canadian Pacific Railway” occur in the

contract they must be construed to mean the main line, consisting

of the four sections referred to above, together with the two branch

lines described in [the 1874 CPR Act], unless the language used in
any clause plainly indicates some other construction.

[Emphasis added.]

[486] Thus concluding that the Exemption did not apply to branch lines aside from the two
branch lines provided for in the 1874 CPR Act, Justice Nolan went on to consider whether the

meaning of Clause 16’s phrase “required and used for the working of the railway” could extend
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to the real or personal property located on Saskatchewan’s branch lines. Answering in the
negative, he wrote (Estevan SCC at 385-386):

| am unable to agree with the contention that the Portal and
Estevan subdivisions are “required and used” for the working of
the main line because lignite coal is carried over those branch lines
to provide fuel for stationary boiler-plants on the main line. To
agree would be to extend the argument for exemption to other
branch lines transporting material and supplies to main line points.
Neither do | agree with the contention that the roadway in the
Portal and Estevan subdivisions, together with the stations, station
grounds, houses and other buildings located in the respondent
Town of Estevan, can be said to be exempt. Clearly they are used
for the convenience of passengers, for the maintenance of the
roadway of the two subdivisions and for the servicing of rolling
stock, but, in my view, it cannot be said that they are also required
and used for the working of the main line.

What I have said regarding the roadway of the Portal subdivision
applies equally to the roadway in the respondent Rural
Municipality of Caledonia, which roadway is part of the Portal
subdivision. Milestone water-supply site and pumphouse, situate in
this respondent municipality, although the last watering point
before Moose Jaw, are, in my view, not entitled to exemption as
being required and used for the working of the main line.

[Emphasis added.]

[487] Justice Locke, who arrived at the same conclusion, also focused on the definition of the
Main Line, holding that the listed properties were exempted from taxation regardless of where
they were situated, to the extent they were required for the operation of the “Canadian Pacific
Railway” (Estevan SCC at 369-370):

In my opinion, the “stations and station grounds, work shops,
buildings, yards and other property, rolling stock and
appurtenances required and used for the construction and working”
of “the Canadian Pacific Railway” include property of the nature
referred to, whether situate upon the main line or elsewhere,
including branch lines. I am unable... to agree that this
enumeration applies only to properties of this nature situate upon
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the branch lines. While undoubtedly capable of that interpretation,
my conclusion is that the enumeration was included for the
purpose of making it clear that it was not merely the right-of-way
of the main line but all of the properties and facilities needed for
working it as an entity that were to be exempted from taxation.

[Emphasis added.]

[488] Both Justices Nolan and Locke interpreted the “Canadian Pacific Railway’ as written in
Clause 16 to refer to the physical railway consisting of the Main Line. While the listed properties
need not be located on the Main Line to qualify for the Exemption, they must be necessary to
operate the Main Line, or as it was referred to in Estevan SCC, the “Canadian Pacific Railway”.
Justice Rand, in separate concurring reasons, emphasized this point (at 367):

Both the main line and the branch lines are expressly dealt with in
the charter and are specifically distinguished from one another.
With a full appreciation of this distinction the tax exemption was
limited to the main line. The items mentioned in clause 16 are
merely a detailed enumeration of what, besides the right-of-way,
roadbed and trackage of the main line, are its ordinary and
necessary facilities. That they are required to be contained within
the normal right-of-way is not suggested.

[Emphasis added.]

[489] Thus, as the SCC examined Clause 16, it interpreted the “Canadian Pacific Railway” as a
qualifier for the remaining listed properties. That is, the subsequent listed properties all relate to
the physical railway. In addition, Justice Nolan expressly rejected the argument that property
required to operate branch lines, which CPRC argued were required to operate the Main Line,

qualified for the Exemption.
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[490] Based on the entirety of the 1880 Contract, | view the term “Canadian Pacific Railway”
in the same way as the Court viewed it in Estevan SCC — that is, as a reference to the physical
Main Line. Clause 1 clearly distinguishes the “Canadian Pacific Railway”, being the physical
railway, from the Company:

For the better interpretation of this contract, it is hereby declared
that the portion of railway hereinafter called the Eastern section,
shall comprise that part of the Canadian Pacific Railway to be
constructed, extending from the Western terminus of the Canada
Central Railway, near the East end of Lake Nipissing, known as
Callander Station, to a point of junction with that portion of the
said Canadian Pacific Railway now in course of construction
extending from Lake Superior to Selkirk on the East side of Red
River; which latter portion is hereinafter called the Lake Superior
section. That the portion of said railway, now partially in course of
construction, extending from Selkirk to central Kamloops, is
hereinafter called the Central section; and portion of said railway
now in course of Construction, extending from Kamloops to Port
Moody, is hereinafter called the Western section. And that the
words “the Canadian Pacific Railway,” are intended to mean the
entire railway, as described in the [the 1874 CPR Act]. The
individual parties hereto, are hereinafter described as the
Company; and the Government of Canada is hereinafter called the
Government.

[Emphasis added.]

[491] The 1874 CPR Act refers to the “Canadian Pacific Railway” as a physical railway (s 1):

A railway to be called the “Canadian Pacific Railway” shall be
made from some point near to and south of Lake Nipissing to some
point in British Columbia on the Pacific Ocean, both the said
points to be determined and the course and line of the said railway
to be approved of by the Governor in Council.

[Emphasis added.]
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[492] Clause 16 itself distinguishes between the physical railway line and the Company by
providing that both the listed properties required to construct and operate the railway and “the
capital stock of the Company” are exempted from taxation. The 1880 Contract consistently treats
the Canadian Pacific Railway, i.e., the physical railway, as distinct from the Company. For
example, clause 2 of the 1880 Contract provides for security deposits to be made by the
Company. Clause 7 provides that upon completion — and meeting certain conditions — portions of
the Canadian Pacific Railway become the property of the Company. Clause 9 provides for the
$50 million in land and money grants to the Company in exchange for the completion of the

Canadian Pacific Railway.

[493] While the 1880 Contract alternates between the terms “Canadian Pacific Railway” and
“railway”, it is nevertheless evident on a plain reading of the entire document that the Parties
intended the term to mean no more than the physical railway constituting the Main Line. This
interpretation is also reinforced by the fact that under both the 1880 Contract and 1881 CPR Act
the term “Canadian Pacific Railway” is referred to as property to be constructed and then
possessed by the Company. Interpreting “Canadian Pacific Railway” to capture the Company,
including its activities and operations, would conflict with the plain wording that the drafters

adopted, which incorporates the 1874 definition of physical Main Line.

[494] Moreover, s 7 of the 1874 CPR Act provides that the Canadian Pacific Railway “shall be
constructed under the general superintendence of the Department of Public Works”. Clause 7 of
the 1880 Contract states that it “shall become and be thereafter the absolute property of the

Company”. Further, s 5 of the 1881 CPR Act states, “the Canadian Pacific Railway defined as
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aforesaid shall become and be thereafter the absolute property of the Company”. These excerpts
add no support to the argument that the inclusion of the words “Canadian Pacific Railway” in
Clause 16 was intended to subsume additional property to that term as defined under the 1874

CPR Act.

a. The Saskatchewan References

[495] As noted, CPRC relies on the Saskatchewan Reference SCC to support the exemption
against Income Tax as an impermissible tax on the use of the physical railway. Canada responds
that the Saskatchewan Reference JCPC explicitly rejected the argument that the impugned tax in

that case was a tax on business or income.

[496] The Saskatchewan Reference SCC concerned what the province had labelled a “business
tax” and assessed on “either the area of the land or the floor space of buildings used, the rental
value of the land and buildings used or their assessed value”, which the government claimed was
not “a charge upon such land or buildings” (Saskatchewan Reference SCC at 243-244). Justice
Locke explained that because Clause 16 exempted the listed properties only to the extent that
they were used for the construction and working of the railway, it would contravene Clause 16 to
permit taxation upon the owner of those properties in respect of their use to operate the railway
(Saskatchewan Reference SCC at 246-247). He reasoned (at 247):

To construe the clause otherwise is to say that the properties

mentioned are exempt from all taxation when used for the defined

purpose, but if they are so used that the owner may be taxed in

respect of that use. I am unable to so construe the clause.

[Emphasis in original.]
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[497] Justice Kellock made similar comments in his reasons (Saskatchewan Reference SCC at
218):

Under the provisions of paragraph 16 of the [1880 Contract], the

stations, station grounds, workshops and buildings required for the

working of the railway were to be “forever free from taxation.” It

would be an extraordinary result if the proper interpretation of this

exemption were to be said to be that while taxes imposed upon the

owner in respect of his ownership of these things fall within the

exemption, nevertheless taxes imposed upon the owner in respect

of his use of the same items do not. | do not think the intention of

the contracting parties to be derived from the language which they
have employed involves any such result...

[498] Accordingly, the SCC found that a tax on the use of exempted property required for the

operation of the railway amounted to a tax on the property itself, in contravention of Clause 16.

[499] The JCPC upheld this ruling, finding that Clause 16 exempted CPRC’s Main Line from
the impugned tax. Thus, both Courts struck down the Provincial “business tax”, not because it
was levied on something required to operate the railway, but rather because its true nature was a

“property tax”.

[500] Upon reviewing the Saskatchewan Reference SCC and the Saskatchewan Reference
JCPC, I do not find that CPRC’s argument can succeed in the case at bar. CPRC argues that the
quote from Justice Kellock, above, prohibits a tax on income, which CPRC derives from the use
of the Canadian Pacific Railway (i.e., the Main Line), because the levy constitutes an

impermissible tax on the physical railway.
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[501] Yet, nothing in the Saskatchewan References supports equating taxes on income — an
item not listed in Clause 16 — to taxes imposed on the use of the properties that Clause 16 lists.
CPRC’s guiding premise assumes that a tax on income must constitute a tax on the listed
property because income is not otherwise listed in Clause 16. That is indeed one way of
stretching the ordinary meaning of the words of the Exemption, but given the context, | do not

agree with that expanded reading of Clause 16.

[502] In other words, the SCC and JCPC both held that Clause 16 captured the Saskatchewan
business tax in question because it in essence only taxed the existence of the property itself,
despite nominally targeting the use of the property. In the JCPC’s phrasing, “where the measure
of the tax is the extent of the taxpayer’s property used in his business, and this property when so
used is “forever free from taxation” the tax measured cannot be regarded as something lying
outside the exemption” (Saskatchewan Reference JCPC at 794). Thus, the “use” of the property
being taxed was exactly the same as the property itself, consequently making it, in essence, a

property tax, rather than a business tax as it had been described by the province.

[503] Here, on the other hand, Income Tax derives from something beyond the property itself.
It is not imposed on the physical existence of, for instance, rolling stock, whether in movement
or stationary, or in another example, on the broader railway infrastructure required for the
construction and working of the Main Line. Rather, Income Tax is levied only when CPRC
activities and use of its equipment result in a profit. Looked at formulaically, whereas tax derived

purely from use of property equals a tax on property, tax on income derived from the use of that
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property does not equate to a tax on property. Taxing income is a step removed from taxing the

property itself.

[504] Further, CPRC’s argument ignores the remaining words of Clause 16 itself, which restrict
the Exemption to properties “required and used” to operate the Canadian Pacific Railway. Thus,
the argument either assumes that profit is “required and used” to operate the railway, or it
extends the scope of the Exemption by creating a distinct category of tangible property that does
not need to be “required and used” to work the Canadian Pacific Railway. In my view, neither
option properly reflects the intent of the Parties evidenced by the words they chose to draft the

Clause.

[505] CPRC has not provided this Court with evidence or authority indicating that profit is
required to operate the Canadian Pacific Railway. As mentioned, in simple terms taxable income
represents the amount by which revenues exceed expenses. While one might certainly argue that
some form and quantity of revenue is required to operate the railway successfully — leaving aside
the question of the Exemption — nothing before this Court suggests that in order for the railway

to operate, the Company must generate a profit, giving rise to a tax liability.

[506] Said differently, I see nothing on the record to suggest that the contracting parties viewed
profit as “required and used” for the working of the railway — as desirable as it would likely be
for all practical purposes. Similarly, no intention to insulate profit from taxation can be
ascertained from a plain reading of Clause 16, or any of the surrounding circumstances. Unlike

the 1881 CPR Act, the concept of “earnings” took a prominent place in the precursor 1872 CPR
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Act. Again, that 1872 legislation included earnings amongst other types of property listed in the

1881 CPR Act, namely “buildings, right of way, permanent way, rolling stock and earnings of

the Company and all property thereof” (see full extract above at para 475).

b. The other railway exemptions

[507] Moreover, | agree with Canada that, to the extent that some members of the Stephen
Syndicate were involved in the Minnesota Arrangement, they would have been aware that the
taxation of income was a distinct notion from the taxation of other physical property. That much
is clear from the fact that the Minnesota Arrangement expressly exempted the railway, while also

imposing taxes on annual income.

[508] Indeed, Dr. Regehr testified that the inclusion of Clause 16 in the 1880 Contract should
be seen in the context of members of the Stephen Syndicate’s involvement in the Minnesota
Arrangement. Both Canada’s and the Company’s expert witnesses — Drs. Regehr and Hanna —
agreed that Syndicate members George Stephen, Richard Angus, and James Hill had previously
purchased the St. Paul, Stillwater &Taylor Falls Railroad in Minnesota in 1876 and reorganized

it in 1878 as the St. Paul, Minneapolis and Manitoba Railroad.

[509] As mentioned, Dr. Regehr explained that a number of the members of the Stephen
Syndicate would have been very familiar with Minnesota railway tax exemptions. He also
explained that both CPRC and government spokespersons, when speaking in support of Clause

16, frequently referred to them.
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[510] However, Dr. Regehr emphasized that in statements made in parliamentary debates about
railways in Minnesota being exempt from property and capital stock taxes, there was no mention
that these railways were subject to a gross earnings tax, paid in lieu of all other state and local

taxes and assessments.

[511] In addition, Dr. Hanna stated that the Minnesota railway had proven to be very profitable,
and the tax on gross revenue had become rather painful for the company; consequently, the tax
exemption had been a wise precautionary measure. However, while the Minnesota Arrangement
was explicitly linked to the imposition of a tax on gross earnings, Clause 16 made no reference to

possible taxes on gross earnings.

[512] This interpretation is also consistent with Northern Pacific, in which the JCPC found that
interpreting a tax exemption beyond its words would risk overshadowing the actual words
chosen by the parties (at 508). Indeed, I see nothing in the circumstances or in the CPRC
Instruments “which make it necessary or justifiable to read in the necessary words” to

incorporate Income Tax into Clause 16 (Northern Pacific at 509).

C. Hansard evidence regarding the scope of Clause 16

[513] The Parties have encouraged me to place stock in certain statements of MPs. However, |
give little, if any, weight to the passages from Hansard cited by the Parties in relation to whether
Clause 16 exempts “income” or “earnings” from taxation. Case law cautions against the reliance

on Hansard excerpts to determine the legislative intent behind statutes. As Justice Rothstein
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wrote for the SCC in Canadian National Railway v Canada (Attorney General), 2014 SCC 40 (at

para 47):
This Court has observed that, while Hansard evidence is admitted
as relevant to the background and purpose of the legislation, courts
must remain mindful of the limited reliability and weight of such
evidence. Hansard references may be relied on as evidence of the
background and purpose of the legislation or, in some cases, as
direct evidence of purpose. Here, Hansard is advanced as evidence
of legislative intent. However, such references will not be helpful
in interpreting the words of a legislative provision where the
references are themselves ambiguous.

[Citations omitted.]

[514] Here, statements made in Parliament concerning the 1880 Contract and the 1881 CPR Act
are ambiguous at best vis-a-vis the impugned Taxes: those statements do not shed light on
whether Clause 16 applies to every possible type of taxation that could subsequently be imposed

on the Main Line. Thus, MP statements offer limited help in interpreting the scope of Clause 16.

[515] Furthermore, the SCC has recently emphasized the distinction between the intent of
particular MPs and the intent of Parliament as a whole (Atlantic Lottery Corp Inc v Babstock,
2020 SCC 19 at para 46, citing R v Heywood, [1994] 3 SCR 761 at 788, 120 DLR (4th) 348). |
am all the more reluctant to place any weight on such statements to interpret the intention of
contracting parties. Notably, in this case, the 1880 Contract had already been executed by the
time many of these debates had taken place, and they therefore reveal very little, if anything, on

why the contracting parties chose the words they did.
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d. Extraordinary nature and circumstances of the agreement

[516] While acknowledging the significance of the BC Undertaking and the 1880 Contract, the
Parties and their experts disagree on the relative importance of Clause 16 in incentivizing CPRC

to construct the Main Line.

[517] The Plaintiff and Dr. Hanna describe the Exemption as the lynchpin of the 1880 Contract.
CPRC submits that Clause 16 was the crucial incentive to attract investors because of the risks
inherent in the creation of an extended railway line at the time, along with the requirement of its

perpetual maintenance.

[518] The Company argues that the $50 million in combined land and money grants provided
by the federal government were, alone, insufficient to attract the Stephen Syndicate, and were in
fact less than what had been offered to the other syndicates in 1872. An income tax exemption
was therefore the crucial element needed to attract investors and sufficiently outweigh the
financial risks posed by the venture in the Plaintiff’s submission. Indeed, they point to Dr.

Hanna’s testimony that Clause 16 was needed to lift the project off the ground.

[519] The Defendant and its expert, Dr. Regehr, on the other hand, view the financial grants
and related concessions, such as the monopoly clause, as the key incentives that drove the
Stephen Syndicate to build the railway. Canada categorizes Clause 16 as an afterthought;

because federal Income Tax did not exist in 1880 — but rather emerged only during the First
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World War — Clause 16 would have had only speculative and forward-looking value in that

respect.

[520] Canada points to a number of communications between Stephen Syndicate member,
Duncan Mclntyre, and Prime Minister MacDonald during the negotiations for the 1880 Contract.
In these exchanges, Mr. Mcintyre expressed regret that the federal government would not extend
the proposed exemption to branch lines beyond the Main Line. The Defendant also notes Dr.
Regehr’s remarks on the dearth of historical references to Clause 16 by railway historians in
comparison with other clauses, such as the clause 15 monopoly provision, suggesting its
secondary importance at the time. Dr. Regehr testified that this demonstrates the lesser
importance of the Exemption, as a late-stage addition to the agreement. Overall, Dr. Regehr

characterized the inclusion of Clause 16 as a precautionary measure against future taxation.

[521] These surrounding circumstances clearly influenced the “perpetual” obligations for both
Parties in the 1880 Contract. Each obligation — whether the government’s in terms of a perpetual
tax exemption of Clause 16, or CRPC’s obligation to operate the railway in perpetuity — was
unusual and indicative of the extraordinary nature of the times and the 1880 Contract that they

yielded.

[522] However, extraordinary as the history and content of Clause 16 was, a general appeal to
the exceptional nature of the enterprise cannot translate to an unconstrained interpretation of the
contractual provision. Context certainly forms an important part of the interpretation exercise,

but it cannot overwhelm the words of the agreement chosen by the parties, nor their intent or the
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scope of their understanding (Sattva at paras 47, 57). The parties to an agreement are presumed
to have intended what the text of the contract actually says, as well as the legal consequences that

flow therefrom (Mosten Investments at para 73; Goodlife Fitness at para 15; Eli Lilly at para 56).

[523] Contractual interpretation must consequently always be grounded in the precise words of
the contract chosen by the parties, which are to be given their ordinary and grammatical meaning
and read in light of the document as a whole, consistent with the surrounding circumstances
(Sattva at paras 47, 57). As Sattva warns (at para 47), ascertaining contractual intention can be
difficult when looking at words on their own “because words alone do not have an immutable or
absolute meaning”. Thus, context gives meaning to the words of the parties, but it must not be

permitted to betray their contractual intent.

[524] With these principles in mind, I do not find that the extraordinary circumstances
surrounding the formation of the 1880 Contract and Clause 16 support the argument that Clause
16 exempts the Main Line from Income Tax. While that type of tax was not imposed by the
federal government in 1880, both the concepts of income, and its taxation, existed at the time.
Neither income nor profits as concepts fell outside the common realm of knowledge, certainly

not for the two sophisticated Parties involved.

[525] Furthermore, this case differs from those where the Courts were asked to consider the
applicability of a term to a completely new item that emerged on the market after contract
formation, such as whether “rapeseed” counted as “grain” (as in Bogoch), or whether a “vehicle”

can refer to “cars and trucks” (as in Thunder Bay). Here, instead, CPRC asks this Court to



Page: 167

incorporate into the Exemption an item expressly omitted from the text of the agreement, but

which existed and was commonly known, but not taxed, at the time of contract formation.

(iii))  Conclusion on Income Tax

[526] Clause 16 does precisely what it says — it perpetually exempts from taxation those listed
properties required and used for the construction and working of the Canadian Pacific Railway.
As the Parties agree, the SCC has ruled that income constitutes personal property for tax
purposes. None of “income”, “profit”, “earnings”, or “personal property” are listed in the
Exemption, nor have they been shown necessary to work the railway. In addition, these concepts
were well known at the time the 1880 Contract was signed. In fact, earnings were expressly
included in the 1872 CPR Act. A careful consideration of the historical context of Clause 16,
together with an analysis of the text of the provision, in comparison to other provisions of the
same contract, leads to the conclusion that the contracting parties purposely chose to exclude
income from the Exemption, and thus Clause 16 does not apply to Income Tax. A general appeal

to the exceptional nature of the enterprise cannot unduly broaden its scope.

(d) Fuel Tax

[527] The second tax which CPRC submits falls into the scope of Clause 16’s Exemption is
Fuel Tax, which is an excise tax that has been imposed on diesel fuel since 1991. At the time of
the 1880 Contract, no excise tax on diesel fuel existed. In that era, government relied
predominantly on customs and excise duties as sources of revenue. Excise tax on diesel fuel

came into existence approximately 40 years after the contract was executed. Subsection 2(1) of
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the ETA defines diesel fuel to include any fuel oil suitable for use in compression-ignition type,
internal combustion engines. Depending on its use, fuel may be excluded from the definition of

taxable diesel fuel — for instance, when it is used as heating oil.

[528] Fuel Tax is payable (i) by a manufacturer of diesel fuel on its first domestic sale, and (ii)
by an importer of diesel fuel upon importation into Canada. Fuel produced in Canada and
subsequently sold domestically is taxed at four per cent per litre, which tax is paid by the

manufacturer or producer of the fuel (ETA ss 23(1)-(2); ETA Schedule I, s 9.1).

[529] Broadly speaking, if the vendor can apply for the refund, the cost would not be passed
onto the buyer. If not, then the purchaser pays for the added cost of the Fuel Tax, and then is

refunded by CRA if used for an exempt purpose.

[530] CPRC purchases diesel fuel for its operations from several suppliers. The invoices and
receipts provided by these suppliers indicate an amount paid in respect of the Fuel Tax for the
fuel purchased. At the time of purchase, CPRC does not know the precise purpose to which the
fuel will be used, and therefore does not know if the fuel may later be excluded from the

definition of taxable diesel fuel.

(1 The Parties’ arguments

[531] CPRC argues that Fuel Tax is covered by Clause 16, as it is “anchored” in the phrase

“Canadian Pacific Railway” and the terms “appurtenances”, “other property”, and “rolling

stock”. The Company contends that fuel is “other property” and/or an “appurtenance” which is



Page: 169

“required and used for the construction and working of the Main Line”. Specifically, CPRC
submits that “property”, listed in Clause 16, is a broad term perfectly capable of encapsulating
“fuel”. It notes that the Defendant’s American railway law expert, Dr. Ely, accepted that fuel is

required to operate railways.

[532] In addition, CPRC posits that Fuel Tax is purely and simply a tax on the use of exempted
“rolling stock”. In particular, the Company contends that without fuel, it is inhibited from using
its rolling stock, and locomotives and therefore from operating the railway as a whole. The
Plaintiff’s arguments regarding Fuel Tax are similar to those it made with respect to Income Tax,
which include reliance on the Saskatchewan References regarding the use of the property that

Clause 16 enumerates (see previous section of these Reasons).

[533] Canada, on the other hand, argues that a plain reading of Clause 16 reveals the

Exemption does not apply to Fuel Tax. The Defendant contends it is not “property” per se. While
Canada acknowledges that Clause 16 declares “other property” forever free from taxation, it
nonetheless contends that the adjective “other” calls for the application of the class closing rule —
or ejusdem generis — to restrict the term “property” to the same class of property as those items
previously listed. These preceding items are “stations and station grounds, workshops, buildings
[and] yards”. Applying the class closing principle, Canada submits that Fuel Tax does not qualify

as “other property”, and is not exempt from taxation by Clause 16.

[534] Furthermore, Canada contends that Fuel Tax is not imposed upon CPRC, but rather on

the vendor of diesel fuel selling it to the Plaintiff. Thus, the Fuel Tax, at most, represents an
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economic cost that forms part of the consideration — or purchase price — that CPRC pays to

procure diesel fuel.

[535] Finally, both Parties also provide significant comment on whether, in their estimation,
fuel is captured as an “appurtenance” by Clause 16. CPRC argues that it is, because the term is
broad. Canada argues the opposite. As these submissions invoke specific case law interpreting
“appurtenance”, the Parties’ positions with respect to the term will be set out in greater detail

next, in the analysis section.

(i)  Analysis

[536] For ease of reference, the critical portion of Clause 16 in respect of Fuel Tax reads:
The Canadian Pacific Railway, and all stations and station
grounds, work shops, buildings, yards and other property, rolling
stock and appurtenances required and used for the construction and

working thereof, and the capital stock of the Company, shall be
forever free from taxation...

a. “Other property” in Clause 16 does not include fuel

[537] | agree with Canada that it is appropriate in these circumstances to restrict the meaning of
the term “other property” using the class closing rule. According to Professor McCamus, where a
provision lists a series of particular items sharing a common characteristic, and the list is then
completed by a more general phrase, the class closing (ejusdem generis) principle limits the

scope of the general phrase to the extent of the common characteristics or the class of the
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particularised items (John McCamus, The Law of Contracts, 3rd ed (Toronto: Irwin Law, 2020)

at 827 [McCamus (Contracts)]).

[538] Professor McCamus cautions that the principle is not a rule, but an interpretive aide
which requires a contextual assessment of the particular clause in question (McCamus
(Contracts) at 828). He remarks that, “the common sense underlying the canon is that the
particular items in a list are suggestive of the object of the provision and it is generally

appropriate, of course, to interpret a clause in the light of its object”.

[539] Though the principle is more commonly applied in the context of statutory interpretation
(for example, see Consolidated Fastfrate Inc v Western Canada Council of Teamsters, 2009
SCC 53 at paras 42-43; Ermineskin Indian Band and Nation v Canada, 2009 SCC 9 at paras 106,
109), it is equally applicable in the contractual context (see for instance National Bank of Greece
(Canada) v Katsikonouris, [1990] 2 SCR 1029 at 1039-1042, 74 DLR (4th) 197). The SCC’s
decision in Atlantic Paper Stock Ltd v St Anne-Nackawic Pulp & Paper Co (1975), [1976] 1
SCR 580, 56 DLR (3d) 409 [Atlantic Paper] provides another example of applying the class

closing principle to a commercial contract.

[540] Atlantic Paper concerned a 10-year commercial agreement providing for the purchase
and sale of a minimum annual quantity of waste paper for the manufacture of corrugating
cardboard. The agreement provided that the minimum purchase requirement could be waived in
any year in which “as a result of an act of God, the Queen's or public enemies, war, the authority

of the law, labour unrest or strikes, the destruction of or damage to production facilities, or the



Page: 172

nonavailability of markets for pulp or corrugating medium” (Atlantic Paper at 582, emphasis

added).

[541] After 14 months, the purchaser notified the vendor that it would no longer accept waste
paper. Based on the lack of demand for its product, the purchaser invoked the phrase
“nonavailability of markets for pulp or corrugating medium” to excuse its breach of the
agreement. That lack of demand was largely due to the purchaser’s poor planning, marketing,

and high operating costs.

[542] Writing for the Court, Justice Dickson found that the clause was properly characterized as
an “act of god or force majeure” clause, meaning that its invocation required an event or
occurrence which was unexpected and beyond the control of either party, or “beyond reasonable
human foresight and skill” (Atlantic Paper at 583). This was because the phrase “nonavailability
of markets” was found in a clause which otherwise listed events and occurrences that were
entirely out of either party’s control — hence the characterization as a force majeure clause. He
wrote (Atlantic Paper at 583):

Reading the clause ejusdem generis, it seems to me that

“nonavailability of markets” as a discharging condition must be
limited to an event over which the respondent exercises no control.

[543] As the purchaser had control over the events preceding the breach, Justice Dickson
concluded that the purchaser could not invoke the clause to excuse their breach. Thus, the more
general phrase “nonavailability of markets” was restricted by the common characteristics shared

by the other items, namely, a lack of control.
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[544] In my view, in the present case, it is similarly appropriate to rely on the class closing
principle as an interpretative tool to determining the meaning of Clause 16. The relevant phrase
in question states, “The Canadian Pacific Railway, and all stations and station grounds, work
shops, buildings, yards and other property, rolling stock and appurtenances...”. First, there is a
reference to real property, which serve as a common thread among all items preceding “other

property” — recalling that “Canadian Pacific Railway” refers to the physical railway.

[545] Moreover, “other property” is followed by specific types of property, namely in “rolling
stock” and “appurtenances”, making it illogical to construe “other property” as a catchall term
for real or personal property. To that point, the terms in question are included in the phrase
“yards and other property”, suggesting a commonality among the enumeration that ends at “other

property”.

[546] As Canada submits, the Court in Estevan SCC interpreted Clause 16 in a similar manner.
While examining its scope, Justice Locke wrote (at 373):

The common and universal principle for the interpretation of an
agreement is that it should receive that construction which its
language will admit which will best effectuate the intention of the
parties and, applying this rule to the construction of the contract in
question, it is my opinion that the intention of the parties to this
contract was that the exemption should extend only to stations,
workshops and other properties of the nature referred to, the
primary purpose of the acquisition or construction or maintenance
of which was to be of use in the construction or operation of the
main line as an entity.

[Citations omitted, emphasis added.]
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[547] CPRC argues that the class closing principle cannot restrict the meaning of “other
property” to one specific class of property, such as real property, because Clause 16’s list of
property is generic and the items listed comprise several types of property, including real
property (stations, work shops, buildings, yards), personal property (“rolling stock™),
appurtenances, and intangible property (“capital stock™). In other words, there is no one “class”
to close according to the Plaintiff. CPRC also claims that Dr. Ely contradicted the argument that
items not expressly listed in Clause 16 are excluded, because the term “property” has been

interpreted in the American context to include tangible and intangible property.

[548] Instead, the better interpretation, according to the Plaintiff, is that “other property” is of
the same character as the other items stated to be “required and used for the construction and
working” of the Main Line. This includes property falling within that generic definition from
time to time, such as fuel and income. Otherwise, CPRC argues that restricting “other property”

would render the word “appurtenance” meaningless.

[549] On the first point, | recognize that Clause 16 enumerates three different categories of
property: real, tangible, and intangible. Setting aside “other property”, (i) “Canadian Pacific
Railway, all stations and station grounds, work shops, buildings [and] yards” generally constitute
real property; (ii) “rolling stock™ constitutes tangible personal property; and (iii) “capital stock”
is intangible personal property. This question therefore arises: does the class closing principle
restrict the meaning of “other property” to “real property”, notwithstanding that there are other

types of property listed in the Exemption?
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[550] Canada has persuaded me that the answer to this question is “yes”. The location of the
words “other property” within Clause 16 (emphasized below) supports the position that it closes
the class of real property that precedes it. Again, Clause 16 states that the following items are
forever free from taxation:

(i) The Canadian Pacific Railway, and all stations and station

grounds, work shops, buildings, yards and other property, (ii)

rolling stock and appurtenances required and used for the

construction and working thereof, and (iii) the capital stock of the
Company...

[Numeration (i)-(iii) added for the three types of property.]

[551] The location of the words “and other property”, in my view, closes the real property class
of the railway, having specified the types of real property, namely stations and station grounds,
workshops, buildings, and yards. In my view, had the drafters intended to capture other types of
non-real property, they would have placed the term “and other property” at the very end of the

list, i.e., after item (iii) above.

[552] I also note, from a structural point of view, “other property” does not sit in isolation, but
rather comes mid-sentence in the phrase “yards and other property”. That phrase is then followed
first by a comma, and then by two further types of property, namely (i) rolling stock and (ii)

appurtenances “required and used for the construction and working” of the railway.

[553] The phrase “other property”, if interpreted broadly, would include all property required
for the railway and not already listed in the clause. That would render the two following types of

property — “rolling stock” and “appurtenances” — redundant, because those are clearly types of
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“other property”. Similarly, it would render the inclusion of “capital stock” redundant, although

there is no limitation on capital stock being “required and used” to work the railway.

[554] Imagining the possibility of Clause 16 having been constructed in another manner, and
applying the principles of contractual interpretation to that hypothetical, is helpful in this
instance. Consider the placement of “other property” at the end of the enumerated terms, where
the Exemption could have read thus:

The Canadian Pacific Railway, and all stations and station

grounds, work shops, buildings, yards and-etherpreperty, rolling
stock and appurtenances required and used for the construction and

working thereof, the capital stock and other property of the
Company, shall be forever free from taxation...

[555] The hypothetical placement of “other property” after “capital stock”, would have led to a
broader interpretation such that the term included all types of property that had not been listed
beforehand. If that had been the case, “other property” would not be properly read down under

the ejusdem generis (class closing) rule.

[556] Indeed, one analogous occurrence of a similar, generic phrase that would have been
broadly interpreted was the exemption in the 1872 CPR Act, which states:

[t]he buildings, right of way, permanent way, rolling stock and
earnings of the Company and all property thereof, except the lands
granted or to be granted by any government in aid of the said
railway, shall be exempt from taxation.

[Emphasis added.]
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[557] While the distinction in the wording “other property” in the 1881 CPR Act, as opposed to
“all property” in the 1872 CPR Act, might warrant some debate, the placement of these terms
within the two tax exemption provisions in analogous legislation is notable: the 1872 CPR Act
places the phrase at the very end of the enumeration, subject to the exceptions for land grants in

aid of the railway.

[558] The terms negotiated several years later by the Parties read very differently: the drafters
of Clause 16 and the 1880 Contract specifically chose to insert the phrase “other property” after a
list of items of real property, and before a list of personal property. While certainly not
suggesting the same individuals drafted both the 1872 legislation and the Clause 16 Exemptions
— other than the fact that Canada enacted both the 1872 and 1881 legislation — I nevertheless find

the difference in phrasing between the two to be significant.

[559] In addition to a purely textual reading of Clause 16 and where the term “other property”
falls within its enumeration, the term must be read in the broader context of the day, including
the fact that fuel was a well known commodity at the time, and as the Plaintiff observes, was
required to run the locomotives and the railway at large. Yet Clause 16 makes no mention of fuel

whatsoever (as | expand upon below).

[560] Furthermore, | have not been presented with — nor come across — any authority that
prohibits using the ejusdum generis principle to close a list of common words within a larger
enumeration. That is, nothing prevents the class closing principle from being applied to some,

but not all, words in a list, provided those words share a common trait.
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[561] As discussed, the class closing principle states that a list of specific words with a shared
characteristic can restrict the meaning of a more general word that follows the list. While a
general word may “complete” a specific list, it does not need to be physically situated at the end
of a sentence, or even at the end of the list. All that matters is that the specific words and the
general word(s) must share a common trait. Thus, applying the class closing principle to “other
property” is not precluded by the fact that Clause 16 subsequently lists “rolling stock”,

“appurtenances”, and “capital stock™ after the general word “other property”.

[562] Onits face, it appears clear that the drafters of Clause 16 intended to limit “other
property” to the type of property preceding it, that is, real property. For example, this could
potentially include the “dock ground and water frontage at the termini on navigable waters”

referenced in clause 10:

In further consideration of the premises the Government shall also
grant to the Company the lands required for the road bed of the
railway, and for its stations, station grounds, workshops, dock
ground and water frontage at the termini on navigable waters,
buildings, yards, and other appurtenances required for the
convenient and effectual construction and working of the railway.

[Emphasis added.]

[563] Further, this interpretation resolves the ambiguity raised by CPRC in relation to the
phrases “other property” and “appurtenances”. By restricting “other property” to mean “other
real property”, one can infer from the text of the agreement that the drafters intended to exempt
other types of properties, other than real property, which are appurtenant to the Main Line, and
the listed properties that are used and required to operate the railway. Appurtenances could thus

include, for example, personal property that is accessory to the Main Line (e.g., tools in a station
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workshop). As explained later in these Reasons, | do not view “appurtenance” as it appears in

Clause 16 to have been intended to include fuel.

[564] Note that I conclude on the narrower meaning of “other property” not by applying
ejusdem generis alone — the class closing principle is by no means determinative of the issue by
itself. Rather, it is but one factor assisting to determine the objective intentions of the contracting
parties in light of the text of the 1880 Contract and Clause 16, along with the objective
surrounding circumstances (see, for instance, Bankruptcy of 5813906 Manitoba Ltd, 2016
MBQB 133 at para 32(d); see also Moore Realty Inc v Manitoba Motor League, 2003 MBCA 71

at para 48). In the context of the scope of Clause 16, fuel — similar to income — was a known

property.

[565] Another notable factor is that Clause 16 provides no express text to exempt fuel or
consumables required to operate the railway. During his direct examination, Dr. Hanna took the
Court through a series of eight photographs (reproduced in Annex | to these Reasons). These
eight photographs were selected from an informative historical collection contained in his Reply
report (Reply Expert Witness Statement of Dr. David Hanna, dated November 8, 2019, Tab A —
Illustrated Catalogue of CPR Main Line Facilities). Dr. Hanna referred to a map of Regina to
demonstrate the size requirements for railway grounds at the time, remarking on the need for
numerous facilities, which included “passenger and freight facilities, sidings, water tower, coal
fuel [and] wood fuel” (Hanna testimony, Vol 2 at 238: 12-13; see Regina map at Annex I-2 to
these Reasons). Dr. Hanna further testified that (at 240: 21-28, referring to the image at Annex I-

4 to these Reasons):
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[I]n the foreground, we see the coal sheds because we are in a
transitional period in the early 1880s where locomotives are
moving from wood fuel to coal fuel. And then the wood structure
would be kept -- you see photographs where all these structures
remain in place through the 1900s as coaling facilities. So these
huge sheds, on the right, contain the fuel, the carbon, I guess, that
goes into the steam locomotive operation.

[566] Dr. Hanna later explained the elements of these coal sheds, as well as the process by
which coal was delivered to them. Dr. Hanna’s testimony demonstrates that railways in the

1880s generally required some form of fuel, though not diesel, to operate at the time.

[567] The 1880 Contract could have provided an exemption on fuel. The Parties would
certainly have been aware of the necessity of consumable fuels for the operation of the railway.
If they were intent on exempting such fuel from taxation, they would, in my view, have provided

for such an exemption in unequivocal terms. However, Clause 16 makes no such mention of fuel.

[568] Similar to my comments on Income Tax above, this Court has not been asked to include
or read diesel — which did not exist at the time of drafting, but which later came into existence
and would be included in a modern, dynamic interpretation — into a listed category of “fuel” or
“combustible” (again, the examples of Thunder Bay and Bogoch were referenced in the relevant
section above vis-a-vis Income Tax). Instead, here CPRC asks that this Court read diesel fuel

into the listed terms that the drafters did not include.
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[569] I am not satisfied that the term “other property”, or any other term of Clause 16, was
intended to capture an item as vital as “fuel”. In light of that finding, it is not this Court’s role to

change the meaning of Clause 16 beyond the intention of the drafting parties.

b. Fuel is not an “appurtenance”

[570] In the same vein as CPRC’s first argument, | am equally unpersuaded by its argument
that the term “appurtenance” incorporates fuel, given its indispensable nature to railway
operations in 1880. Despite the authorities that the Plaintiff has relied on to support its
submission that the word “appurtenance” can hold a very broad meaning, | remain unconvinced

that its breadth can be cast wide enough, in these circumstances, to capture fuel.

[571] CPRC notes that in Hudson, Re (1908), 16 OLR 165, 11 OWR 912, the Ontario Weekly
Court held that the term “appurtenances”:

is a word of large and flexible meaning, and, apart from its legal

conveyancing sense, it has a popular meaning, and may be applied

to personalty. One of is meanings in the Oxford Dictionary is,

“things which naturally and fitly form a subordinate part of and
belong to a whole system — contributory adjuncts.”

[572] CPRC also points to the trial level decision in Canadian Pacific Railway v Estevan
(Town) (1955), 15 WWR 673 (Sask QB) [Estevan QB], rev’d in part (1956), 2 DLR (2d) 166
(Sask CA) [Estevan CA], aff’d Estevan SCC, which relied on this statement in noting that
“appurtenance” was a “very comprehensive word”, and in finding that the water-supply facilities

and systems along branch lines were appurtenances.



Page: 182

[573] Estevan QB was varied on cross appeal in Estevan CA. However, CPRC submits that this
finding remained untouched, noting that the facilities would have been exempt had they been

required and used to operate the Main Line.

[574] Canada responds that “appurtenance” does not generally include consumable goods,
instead referring to items that are accessory to another item, whether that be real or personal
property. Canada submits at paragraph 388 of its Memorandum:

An appurtenance is something that is accessory to another item of

real or personal property. In the case of the railway, items like,

fences, switches or railway crossing arms may be viewed as

appurtenant to the plaintiff’s real property. In the case of personal

property, a snow blowing attachment or cattle catcher may be

appurtenant to a railway locomotive. Consumable items are not
appurtenant to anything.

[575] A number of cases have held “fuel” not to be an appurtenance. For instance, Canada
notes that Prothonotary Hargrave held in Fraser Shipyard & Industrial Centre Ltd v Expedient
Maritime Co (1999), 170 FTR 1, [1999] FCJ No 947 (TD) [Fraser], rev’d in part, 170 FTR 57,
[1999] FCJ No 1212 (TD), that fuel aboard a ship which was subject to a mortgage claim did not
constitute an appurtenance in respect of the claim, and was not subject to a priority claim against

the fuel supplier.

[576] Fraser relied on the United Kingdom case in Den Norske Bank et al v Owners of the
Ships Eurosun and Eurostar, [1993] 1 Lloyd’s Rep 106 (QB Adm), in which Justice Sheen held
that a mortgage on a ship and its appurtenances did not include the ship’s fuel. Canada refers to a

particular quote from Justice Sheen, describing why “fuel” was not an appurtenance (at 111):
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The word ‘ship’ does not include fuel. It is common practice for
the fuel to be the property of the charterers. The only word which
arguably covers fuel is ‘appurtenances.’” The ordinary meaning of
‘appurtenances’ is a mechanical accessory or some apparatus or
gear which appertains or belongs to the ship. Fuel oil cannot be an
appurtenance in this sense.

[577] Canada also relies on Penner International Inc v Canada, 2002 FCA 453 [Penner], a
Fuel Tax case in which the Federal Court of Appeal drew a distinction between a truck and the
fuel housed in its fuel tank. The Court held that, for tax purposes, the truck was not considered
an “export” because it left and returned to Canada, whereas the fuel consumed by the truck

outside Canada would never return, meaning it had been “exported” (at para 11).

[578] In the Penner line of reasoning, Canada challenges CRPC’s reliance on Estevan QB,
noting that while the Court did mention that the water-supply facilities and holding tanks would
have been considered appurtenances, it did not speak to the water inside those facilities and
tanks. Canada submits fuel is not an “appurtenance” because it is never appurtenant to anything,

even when contained in something that is.

[579] In the alternative, Canada contends that fuel, even if considered an appurtenance, is not
taxed as such under the ETA, but rather as a commodity. To be taxed as an appurtenance, by
definition, it must be taxed for being appurtenant — or an accessory — to something else. Yet, s 23
of the ETA imposes tax on the purchase and sale of diesel fuel as a good. Canada contends, as a

result, that Fuel Tax is not a tax on an appurtenance in the sense of Clause 16.
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[580] I agree with the proposition that an appurtenance, in respect of Clause 16, must be
something that is accessory or appended to a principal item of tangible property. Being
“accessory” does not mean that an appurtenance must be permanently or physically attached to

other railway property, although it certainly can be.

[581] While the term “appurtenance” has rarely been litigated, as evident from the sparse
jurisprudence, ultimately the term has most often been used in the real property sense to
determine whether something is “appurtenant” to land, but which does not include real estate
itself. For example, the Ontario Court of Appeal in Reid v Mimico (1926), [1927] 1 DLR 235, 59
OLR 579 (CA) cited this early common law precedent from the United Kingdom (at 237):

In Buck v. Nurton (1797), 1 Bos. & P. 53, 126 E.E. 774, the

headnote is as follows: — “Lands usually occupied with a house,

will not pass under a devise of ‘a messuage, with the

appurtenances,’ unless it clearly appears that the testator meant to
extend the word 'appurtenances' beyond its technical sense.”

[582] The SCC has occasionally (and not for many years) interpreted the term “appurtenance”.
It stated in Canada (Attorney General) v Higbie, [1945] SCR 385 at 412, [1945] 3DLR 1
[Higbie]:

Standing alone the word “appurtenances” does not include land.
Land cannot be appurtenant to land.

[Citations omitted.]

[583] Higbie in turn cited (at 412) an earlier SCC decision in Vaughan v Eastern Townships
Bank (1909), 41 SCR 286 at 299, 10 WLR 165, which had interpreted the word “appurtenance”,

relying on two definitions of appurtenance. The first, from Bouvier’s Dictionary (vol 1, at 158),
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reads: “[t]hings belonging to another thing as principal, and which pass as incident to the
principal thing”. The second, from Burton on Real Property (8th ed, at 353) states “[i]n general
everything which is appendant or appurtenant to land will pass by any conveyance of the land
itself, without being specified, and even without the use of the ordinary form “with the

appurtenances” at the end of the description”.

[584] Turning back to the concept of appurtenance as “accessory”, its broader sense requires a
necessary or complementary, direct link between the appurtenance and its associated property.
This will most often require physical proximity between the principal property and the

appurtenance.

[585] Examples of these accessories are water and fuel holding tanks or pumps. These items
can be permanently affixed to the land, and would then be considered fixtures or buildings.
However, they are not necessarily considered buildings or fixtures, but may rather be defined as
appurtenances, to the extent that they serve a direct and complementary purpose in relation to
another item of railway property — such as the railway itself, a yard, a building, rolling stock, etc.
— in that they are required and used to work the railway. However, | note that those

appurtenances are separate from their contents.

[586] This interpretation accords with the broader text of the 1880 Contract. For instance, the
federal government granted certain lands to the Company required for appurtenances under
clause 10 which reads:

In further consideration of the premises, the Government shall also
grant to the Company the lands required for the road bed of the
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railway, and for its stations, station grounds, workshops, dock
ground and water frontage at the termini on navigable waters,
buildings, yards and other appurtenances required for the
convenience and effectual construction and working of the railway,
in so far as such land shall be vested in the Government...

[Emphasis added.]

[587] Similarly, clause 14 provides for grants of land required for property, including
appurtenances, in respect of branch lines:

... And the Government shall grant to the Company the lands

required for the road bed of such branches, and for the stations,

station grounds, buildings, workshops, yards and other

appurtenances requisite for the efficient construction and working

of such branches, in so far as such lands are vested in the

government.

[Emphasis added.]

[588] In my view, to include “appurtenances” among those clause 14 properties requiring land
further suggests that the term was meant to capture property accessory to or annexed to the

physical railway, and required and used in its operation.

[589] This discussion regarding appurtenances, and whether the term captures fuel, brings us
back once again to the disagreement between CPRC and Canada on the relative importance of
Clause 16 as an incentive, with the Plaintiff contending it was indispensable to attract investors,
and the Defendant, arguing it held secondary importance. Counsel put the question to railway
history experts Drs. Hanna and Regehr, who similarly disagreed on the Clause’s relative

importance.
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[590] There is little to be gained by dwelling on this point as | see minimal value in attributing
subjective intentions to the drafters in the 1880s based on this modern testimony. More to the
point, evidence of subjective intentions should not form part of the interpretative exercise

(Goodlife Fitness at para 17; Weyerhaeuser at para 112; Timothy’s Coffees at para 16).

[591] I have already observed that the drafters omitted the word “fuel”. Neither does one find
other words such as “coal” or “combustibles” in the listed properties subject to the Exemption.
The evidence on record shows that those same drafters would objectively have been aware that

fuel was required to work railways, though not diesel fuel specifically.

[592] As Dr. Regehr pointed out, and as both Parties acknowledge, Clause 16 served a
precautionary purpose against future tax. For this forward-looking reason alone, had the drafters
intended fuel to be exempt, they would have specified it, whether in the lists at Clause 16, or for
that matter in clause 10. Yet, they did not. In light of this fact, to find that “fuel” was captured
within the meaning of “appurtenance” would strain the term beyond its reasonable limits.
Respectfully, I decline the invitation to include it, and thus conclude that the term
“appurtenances” does not prohibit Fuel Tax on diesel fuel levied under Part I11 of the ETA.

C. The meaning of the French translation (dépendances) does not
change the analysis

[593] Towards the end of the legal submissions phase of this trial, | asked a question regarding
any impact that might result from applying the principles of bilingual interpretation (vis-a-vis the

French version of the 1880 Contract). | pointed the Parties to the term “dépendances”, the French
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translation of “appurtenance”, which, on its face, appeared more restrictive in meaning than that

of its English counterpart. The Parties provided post-hearing written submissions in response.

[594] Both Parties caution the Court that the 1880 Contract was translated after the agreement
had been signed, such that there is no evidence that the signatories spoke French or specifically
chose the word “dépendances”. Thus, both Parties assert the focus should be on the English text

in determining the intent of the drafters.

[595] CPRC submits that the Court could apply the shared meaning rule of statutory
interpretation in the event that the English “appurtenance” is ambiguous, acknowledging that
“dépendance” appears more restrictive in meaning. Canada cautions that the word
“appurtenance” was not always restricted to real property in the tax context, pointing to the GST

provisions in the ETA, as it sometimes included personal property.

[596] | agree it wise to restrict the analysis of the term “appurtenance” to the English text, as
there is no evidence demonstrating that the contracting parties, including Messrs Stephen,
Mclintyre, Kennedy, Angus, and Hill of the Stephen Syndicate negotiated the 1880 Contract in
French, or even understood the language. This approach is most consistent with the contractual
interpretation applied to the 1880 Contract, the ultimate purpose of which is to ascertain the
intent of both contracting sides. It would be ill-advised to stray beyond the four corners of the

agreement and of its factual matrix.
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d. Tax on the use of the Main Line

[597] CPRC’s argument that a tax on fuel is a tax on the use of the Main Line mirrors one of its
arguments in respect of Income Tax. | have already determined above, in paragraphs 484-494 of
these Reasons, that the term “Canadian Pacific Railway” at Clause 16 refers only to the physical
railway line, and does not therefore include income. For the same reasons, | also do not find that

the exemption from taxation on the “Canadian Pacific Railway” applies to or incorporates fuel.

e. Tax on the use of rolling stock

[598] CPRC submits that “rolling stock”, which Clause 16 renders exempt from taxation,
requires fuel to operate. The Company argues that, as a result, a tax on fuel required for the
rolling stock is the equivalent of a tax imposed on the use of that rolling stock. In support of this
argument, CPRC relies primarily on the Saskatchewan References. As discussed above, those
decisions held that Clause 16 prohibited an impugned “business tax” that, in reality, was levied
on the exempted property in relation to its use, and was thus a property tax by another name:
both the SCC and JCPC found that permitting the tax would irreconcilably mean the Exemption

prohibited taxation directly on the ownership of the properties, but allowed taxation on their use.

[599] In my view, the debate over the interpretation of Clause 16 in this case is distinguishable
from the facts that presented themselves in the Saskatchewan References. The tax at issue in
those cases was computed, according to the statute, “a rate per square foot of the floor space...
used for business purposes”. Both the SCC and JCPC found that the tax contravened Clause 16

because it directly taxed the use of the exempted property. The pivotal factor in the facts
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presented in the Saskatchewan References was that the tax directly targeted properties listed in

the Exemption.

[600] In oral arguments before the SCC and the JCPC, Saskatchewan had argued that Clause 16
applied only to the physical items of property — that is, it exempted taxes imposed directly on
those properties, but not in respect of those properties. Part of their reasoning was that the taxes
imposed no liens or charges on the property itself. Justice Locke of the SCC summarized
Saskatchewan’s argument as follows (Saskatchewan Reference SCC at 244):

The position adopted on behalf of the Province of Saskatchewan
put bluntly is this: That while neither the physical property defined
by cl. 1 nor the Canadian Pacific Railway Company in respect of
its ownership of that property is liable to taxation, so-called
business taxes may be levied upon the Company in respect of its
business of operating it. While the language of cl. 16 is that the
property shall be “forever free from taxation” by any Province
thereafter to be established, it is said that to tax the Company in
respect to the use of the property (itself a term of the exemption), is
not to tax the property and that that alone is prohibited.

[Emphasis added.]

[601] Before the JCPC, counsel argued that the tax was not imposed on property per se, but
was imposed upon persons carrying on business, and the computation of the tax liability with
reference to square footage was merely a yardstick. The JCPC remarked that even though the
Exemption was conferred upon the listed physical property, “all taxes are exacted from and paid
by persons, and the question comes to be whether the respondent company, as the owner and
user of the properties mentioned, is free from taxation in respect of them” (Saskatchewan

Reference JCPC at 793). The Court continued (at 793-794):
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There are no doubt many instances in which it is important to
distinguish between the nature of the tax imposed and the measure
of the amount of tax to be paid... But where the measure of the tax
is the extent of the taxpayer's property used in his business, and
this property when so used is “forever free from taxation” the tax
measured cannot be regarded as something lying outside the
exemption.

Their Lordships agree with the view of the majority of the
Supreme Court that in the present instance the tax in question is
imposed upon the owner of things which he is using in his
business.

[Emphasis added.]

[602] The JCPC, like the SCC, thus concluded that Clause 16 prohibited a tax on the use of
listed property. Consequently, the Saskatchewan References allow two ways to view a tax on
fuel in relation to Clause 16. First, viewed narrowly, the two courts held that where a clause
exempts certain property required for a particular purpose forever from taxation, and the
government imposes a tax on the owner of that property computed by direct reference the

property for this purpose, the tax would contravene the Exemption.

[603] Second, viewed broadly, the Saskatchewan References held that a clause which exempts
certain physical property from taxation (in that case stations and station grounds, buildings, and
other property) required for a particular purpose (the construction and working of the Main Line)

also exempts those properties from taxes imposed on the use of those specific properties.

[604] I remain unpersuaded, however, that either a broad or narrow reading of the
Saskatchewan References assists the Plaintiff here. As already explained, Clause 16 does not list

“fuel” as an item of property.
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[605] CPRC asks this Court to incorporate “fuel” into the term “rolling stock”. Looking back to
“rolling stock”, the words chosen by the drafters of the 1880 Contract, | note that Fuel Tax is
imposed on diesel fuel — not on rolling stock. The tax is not computed by reference to the use of
locomotives, for instance, by measures such as their distance travelled, by the number of train
cars used, or by the net weight of the locomotives. Nor is it computed by the weight or quantity

of cargo. Similarly, Fuel Tax liability does not arise on the purchase and sale of rolling stock.

[606] Rather, Fuel Tax only flows from the purchase of diesel fuel, proportional to the quantity
purchased. Diesel fuel is unquestionably necessary to run the rolling stock, and thus instrumental
to its use. Indeed, a refund can be obtained for fuel used for exempted purposes, including as

heating fuel.

[607] While I agree that for all practical purposes, rolling stock cannot be operated without
fuel, Clause 16 of the 1880 Contract lists the items that benefit from the tax exemption, just as
clause 10 itemizes a list of duty-free items. Yet, fuel is absent from Clause 16, and | do not find
that it can be read in, given the drafters’ express wording, which is specific and deliberate, not

only in Clause 16 but also in all other provisions of the 1880 Contract.

[608] Insum, the argument that Fuel Tax is a tax on the use of rolling stock ultimately assumes
that “rolling stock™ and fuel are one and the same. However, the drafters treated the two
differently by including one in the Exemption (i.e., rolling stock) and excluding the other (i.e.,

fuel). I am therefore unpersuaded that Fuel Tax is a tax on the rolling stock of the Company.
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f. Indirect taxation

[609] Aside from its plain reading interpretation of Clause 16, Canada posits that another
reason Fuel Tax does not fall within the Exemption is that it is an indirect tax paid by the fuel
manufacturer, not CPRC as the ultimate consumer. Canada maintains that because the fuel
manufacturer or producer passes on the tax to the fuel consumers, it is in fact an “economic
burden”, which forms part of the purchase price. In Canada’s view, a tax exemption does not

protect a person or entity from the economic burden of a tax imposed on another.

[610] Canada relies on Saugeen Indian Band v Canada (1989), [1990] 1 FC 403, 31 FTR 160
(CA) [Saugeen] for this argument. In that case, the Appeal Division of the Federal Court held
that an exemption on tax for First Nations Peoples under s 87 of the Indian Act, RSC 1970, c I-6,
as amended by SC 1980-81-82-83 [Indian Act] did not apply to federal sales tax (“FST”), which

was at that time imposed on diesel fuel under the ETA.

[611] Applying for a refund of FST paid on the purchase of diesel fuel, the First Nations Band
argued that FST constituted an indirect tax contravening the tax exemption under the Indian Act
(which, for reference, exempts certain listed properties, as well as First Nations individuals and
bands in respect of those properties, from “taxation”). The Court proceeded to examine various
historical and judicial statements on the distinctions between direct and indirect taxes, accepting
that an indirect tax was paid by one person, on the expectation and intention that person would

indemnify themselves for the tax from the next person (Saugeen at 5).
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[612] The Court noted that the terms “direct” and “indirect” tax were tailored not for legal
purposes, but instead to trace the incidence of taxation from an economic perspective. For legal
purposes, Justice MacGuigan observed that when a tax was “passed on” to a subsequent party as
part of a purchase price, it was not the tax itself that was passed on, but merely the equivalent
economic burden of that tax (Saugeen at 10). The Court held that purchasers had not paid the tax,

but rather a commodity price that included the tax.

[613] The Court ultimately found that that the purchaser could not be considered a “taxpayer”
eligible for a refund. As the tax had been paid by another party earlier in the commercial chain,
the Court reasoned that the band could not rely on s 87 of the Indian Act because there was no
tax imposed on the “personal property of an Indian or a band situated on a reserve” (Saugeen at
para 30). Neither could the band rely on the words “otherwise subject to taxation in respect of
such property” in s 87 because, again, the band never paid the tax. Justice MacGuigan noted in
Saugeen (at 10) that:

[T]he appellant cannot be said to be taxed by the Excise Tax Act,

even though the burden of the tax is undoubtedly passed on to it, as

several of the invoices made explicit. What the appellant paid was

not the tax as such, but commaodity prices which included the tax.

This is sufficient, for constitutional purposes, to make the tax

indirect. But it is not enough, for tax purposes, to establish the
appellant as the real taxpayer.

[614] Aside from Saugeen, the Defendant relies on several cases for the proposition that a tax
passed on as part of a purchase price is not necessarily a tax on the purchaser. For instance, in R
v M Geller Inc, [1963] SCR 629 at 631, 41 DLR (2d) 367, the reimbursement of FST was a

matter strictly between the parties not affecting the rights of the Crown.
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[615] More recently, in Telus Communications (Edmonton) Inc v R, 2009 FCA 49, leave to
appeal to SCC ref’d, [2009] GSTC 120, the Federal Court of Appeal held that the applicant
purchaser of a company had not paid GST on the purchase, but had rather paid the consideration

for the supplies that formed part of the purchase price.

[616] Similarly, in Roberge Transport Inc v R, 2010 TCC 155, GST paid by a trucking
company and recouped from drivers was found to constitute consideration drivers paid for
supplies, and not tax. Finally, in British Columbia Transit v R, 2006 TCC 437, an amount
equivalent to property tax paid by a lessee under a lease obligation to a landlord — who paid the

tax directly — constituted part of the lessee’s consideration, and not a tax.

[617] The Defendant, in light of these cases, asserts there is ample support demonstrating that
CPRC does not pay a tax per se on the fuel it receives, but instead pays an added cost as part of
the purchase price for the fuel. The actual tax is dealt with earlier in the supply chain, in

Canada’s view.

[618] CPRC acknowledges that it does not pay Fuel Tax directly. It notes, however, that the tax
is imposed on diesel fuel only where that fuel is used to operate the rolling stock. Otherwise,
CPRC has a special arrangement whereby it can apply to the CRA for an end-user refund. The
Plaintiff argues that as a result, taxing fuel constitutes a tax on the use of CPRC’s rolling stock,

which goes against the spirit and the text of Clause 16.
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[619] When examining the legal definition of taxation, one must remain wary of
characterizations that serve an economic or other purpose. The Ontario Court of Appeal
addressed the issue in Out-Of-Home Marketing Association of Canada v Toronto (City), 2012
ONCA 212, leave to appeal to SCC ref’d, [2012] SCCA No 249 [Out-Of-Home Marketing]. An
advertising company argued that because it could not survive in the advertising business there, if
it could not pass on a tax burden to another party by increasing its advertising rates or by paying
less rent to a landowner, the tax at issue was an indirect tax. The Court of Appeal rejected the
argument (Out-Of-Home Marketing at paras 11-14):

[Clourts have consistently adopted John Stuart Mill’s classic
distinction between a direct and an indirect tax in his 1848 treatise,
Principles of Political Economy, Book V, c. 11l at p. 371.:

A direct tax is one which is demanded from the very
persons who it is intended or desired should pay it.
Indirect taxes are those which are demanded from
one person in the expectation and intention that he
shall indemnify himself at the expense of another:
such as the excise or customs.

It is well-established in the case law, however, that the legal
definition of an indirect tax is not to be determined on the basis of
pure economics or on the basis of the particular financial
circumstances of the parties affected by the tax. The reason is
obvious: if the argument of Pattison and OMAC were accepted,
virtually every tax would be an indirect tax. Every business that
bears a tax will treat the tax as a cost that must be factored into the
price charged for its products. This natural tendency of every
taxpayer cannot, and does not, automatically make the tax an
indirect tax.

One of the most frequently cited and helpful definitions of an
indirect tax is that articulated by Rand J. in Canadian Pacific
Railway v. Saskatchewan (Attorney General), [1952] 2 S.C.R. 231
(S.C.C)), at pp. 251-52:
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If the tax is related or relatable, directly or
indirectly, to a unit of the commodity or its price,
imposed when the commaodity is in course of being
manufactured or marketed, then the tax tends to
cling as a burden to the unit or the transaction
presented to the market.

[Emphasis added.]

[620] Thus, assessing the nature of an alleged tax, for tax purposes, requires a particular focus

on the relation between the alleged tax and the commodity in respect of which it is imposed.

[621] Ultimately, however, the distinction between a tax and its economic burden passed on to
a consumer in the price of a commodity overlooks the underlying issue. Recall that CPRC puts
forward three main arguments with respect to fuel: (i) fuel is “other property” or an
“appurtenance”, (ii) a tax on fuel is a tax on the “Canadian Pacific Railway” or on its use, and

(iii) a tax on fuel is a tax on use of the “rolling stock”.

[622] | find it objectively reasonable that the drafters had an awareness of consumable fuels at
the time of negotiations and drafting, it being such a pivotal commodity to operate the railway.
That knowledge no doubt would have been relevant to discussions of an anticipatory, perpetual
tax exemption in light of the continuing obligation to work the Canadian Pacific Railway, and

the underlying objectives of promoting Canadian growth in many senses of the word.

[623] Therefore, based on the factual matrix of the 1880 Contract, its text, and the words of
Clause 16, even in light of the extraordinary context of the railway construction, | am of the view

that omission of “fuel” from Clause 16 means it falls outside the scope of the Exemption.
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g. Fuel absent from clause 10 and duty free list

[624] One additional observation about the 1880 Contract further suggests that fuel does not
fall within the scope of the Exemption. Clause 10 exempts the following materials required for
the construction of the railway and an associated telegraph line from import duties:

And the Government shall also permit the admission free of duty,

of all steel rails, fish plates and other fastenings, spikes, bolts and

nuts, wire, timber and all other material for bridges, to be used in

the original construction of the railway, and of a telegraph line in

connection therewith, and all telegraphic apparatus required for the
first equipment of such telegraph line.

[625] I acknowledge that this clause is more limited in scope than Clause 16: it applies only to
import duties and not “taxation” generally, and exempts only the materials required to construct
the railway and not to operate it. However, the drafters regarded the exemption from duties on
the building materials with enough significance to warrant explicit text to that effect. Moreover,
while the drafters included “timber” (for bridges) in these enumerated products, they omitted any

mention of coal or wood for fuel.

[626] As noted earlier in these Reasons, direct evidence from the drafting parties is no longer
available on why distinctions occur in the drafting of the various clauses. The expert witnesses
agree that, as with other incentives in the 1880 Contract, clause 10 was included as an
inducement to address the difficulties stemming from prior attempts to build the Canadian
Pacific Railway, incentivise the Syndicate to complete it, and in doing so, remove unnecessary

barriers to its completion.
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[627] Aside from its construction, one of the prime motivations was also to ensure that the
national railway network would endure over time, fostering national growth and unity. Hence,
the drafters included a perpetual obligation to work the railway and perpetually exempted Clause
16’s listed properties from taxation. The Exemption was either viewed as a necessary enticement
to ensure the future operation of the railway — when the drafters would have suspected that
taxation regimes might differ — or it merely constituted a concession of secondary importance. In

either case, it does not appear as though the Parties intended fuel to fall within its ambit.

(iii)  Conclusion on Fuel Tax

[628] CPRC’s submissions on fuel require this Court not to interpret the actual words of Clause
16, but to read between them and imply into them CPRC’s view of the drafters’ intent. This
approach does not accord with the Sattva principles. Rather, the meaning of Clause 16 flows
clearly from its text, taken in context with the entire document and its factual matrix. Indeed, if
the drafters of Clause 16 had intended to exempt fuel from taxation, they would have stated so in
clear terms. | see no need to stray from the words chosen by the Parties. Based on the evidence
and the discussion above, and similar to the scope of Clause 16 in relation to Income Tax, |

conclude that Clause 16 does not apply to Fuel Tax.

() LCT

[629] The Parties agree that LCT, imposed between 1990 and 2006, is captured by Clause 16

through the inclusion of “capital stock™ in the Exemption. They disagree, however, whether

“capital stock™ limits the Exemption to the initial capital stock of the Company — that is, the
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initial $25 million investment — or whether it captures capital stock accrued subsequent to the

initial investment.

[630] Ultimately, given the conclusion that the Kingstreet remedy does not apply in this case,
particularly when taken in tandem with the fact that LCT was ended in 2006, the issue of this
particular tax is clearly of questionable relevance. However, it remains relevant with respect to
the revised declaration sought by CPRC, which asks that the Court declare that any attempt to
tax its capital stock to be of no force and effect. | will therefore undertake the analysis to provide
an opinion on the disagreement about whether the Exemption is limited to the $25 million in

capital stock originally issued, or rather to all accrued capital stock since that time.

[631] Canada argues that while Clause 16 does not define “capital stock”, s 2 of the CPRC
Charter set the Company’s initial capital stock at $25 million, divided into an equivalent number
of $100 shares. In its view, Parliament never approved nor extended the Exemption beyond that

initial capital stock investment.

[632] Canada cites University Health Network v Ontario (Minister of Finance) (2001), 208
DLR (4th) 459, 151 OAC 286 (CA), leave to appeal to SCC ref’d, [2002] SCCA No 23
[University Health]. In that case, the Ontario Court of Appeal was required to determine whether
an exemption on retail sales tax found in the enabling statutes of three individual hospitals,
transferred over to the new, single amalgamated hospital, the University Health Network
(“UHN”). The two new UHN amalgamation statutes did not include any specific tax exemption.

However, they each contained a “continuation of rights” clause, providing that all rights of the
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three amalgamating corporations became the rights of UHN, the amalgamated corporation

(University Health at para 2).

[633] The Court found that the UHN did not inherit the exemptions of its three predecessor
hospitals. As the obligation to pay taxes was a creature of statute, the Court held that any
exemption from that obligation would need to be expressed by statute explicitly (University

Health at para 37).

[634] Relying on University Health, Canada argues that, absent parliamentary approval, Clause
16 could not extend beyond the initial capital stock investment. Canada also contends that
Parliament would have stipulated a different, broader meaning of capital stock than the one
provided at s 2 of the CPRC Charter if it had intended to do so. Canada suggests, as an example,
that Parliament stipulated a specific definition of “capital stock™ used to compute tolls in the
Consolidated Railway Act, 1879, SC 1879, 42 Vict, ¢ 9, at s 17(11) (as amended in SC 1881, ¢

24, s 1), to include the equity of railway companies and the debt and equity of the CPRC.

[635] CPRC disagrees, and argues that Canada’s reliance on University Health is misplaced.
The Plaintiff submits that University Health is distinguishable because the original tax
exemptions were repealed upon the amalgamation of the new hospital, and that the new statute
contained no explicit exemption. In this case, however, CPRC stresses that Parliament repealed

neither the 1881 CPR Act nor the 1880 Contract. Thus, the Exemption remains.
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[636] Furthermore, CPRC submits that Canada misinterprets Clause 16 by inserting a qualifier
such as “original” or “initial” before the term “capital stock” — a qualifier that is not there. In that
same light, the Plaintiff contends that the Defendant’s argument would require this Court to
incorporate into the 1880 Contract an obligation on the Company to obtain Parliamentary

approval before it could make any changes to its capital stock.

[637] Iagree with CPRC that Canada’s narrow interpretation strays from the ordinary meaning
of the words and the underlying purpose of the agreement. First, neither Clause 16, nor the 1880
Contract as a whole, nor the CPRC Charter define “capital stock™ for the purposes of the

Exemption.

[638] Absent any definition of capital stock, we move to the words of the CPRC Instruments
themselves. The 1880 Contract and CPRC Charter provide a clear distinction between the initial
and future stock of the company. Clause 16 refers to “capital stock”. The CPRC Charter, on the
other hand, uses limiting language, referring to the “initial capital stock” of the Company. Had
the signatories’ intention been to limit the Exemption to the $25 million in initial capital stock, |
would expect the language in the 1880 Contract to have been the same as that used in the CPRC

Charter.

[639] Second, reading in the word “initial” or “original” would be inconsistent with the Sattva
principles and the approach adopted to interpret the applicability to Income and Fuel Tax,

namely that contractual provisions must be given an ordinary reading, in light of the contract as a
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whole and the underlying context. Here, the contextual analysis supports a plain reading of the

words “capital stock”.

[640] The extraordinary context of the transcontinental railway construction, and failures
already encountered by 1880, have already been amply reviewed above. The drafters were well
aware of the incomplete attempts to overcome the harsh terrain and market difficulties that had
plagued earlier attempts to attract investors to the venture during the 1870s. Dr. Hanna’s
testimony described the hostility of financial markets at the time in great detail. The exemption
from taxation on capital stock was thus one of the key 1880 Contract incentives for the Stephen

Syndicate to proceed with the project.

[641] The expectation would certainly have been for CPRC’s capital stock to grow after
completion of construction, and likely increase, as the Company’s operation took on a greater
role in transportation and communications in Canada. Reading in a limitation to Clause 16 would

subvert these expectations, and thus the intentions, of the contracting parties.

[642] As discussed above, Sattva highlights the importance of ascribing an ordinary and
grammatical meaning to the words of a contract in line with the document as a whole and,
consistent with its context, in order to determine the true intentions and understanding of the
parties (at paras 47, 57). In light of what the contracting parties reasonably knew at the time of
contract formation, it would betray their objective intentions to restrict the meaning of “capital

stock” without clear text to that effect.
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[643] Finally, returning to the case law referenced, | agree with CPRC that University Health is
distinguishable on the ground that the relevant tax exemption in that case was no longer found in
the statutes that amalgamated the three hospitals, in contrast to the 1881 CPR Act. That
legislation has neither been repealed by Parliament, nor by the actions of the Parties (as will be

explained next in Part V.5 of these Reasons).

[644] Rather, | find Thunder Bay to be a more appropriate analogy and compelling precedent as
an interpretative aide, wherein the Court found the drafters of a 1906 bridge operation contract
intended “vehicle traffic” to capture future types of vehicles not yet in mass use, such as cars and
trucks. Its broad interpretation came from the lack of limiting language in the agreement, the
perpetual obligation to operate and maintain the bridge, and the underlying expectation that the
use of the bridge would increase as vehicle traffic increased, cars became more commonplace,

the population grew, and industry in the region expanded.

[645] 1 also note that the question here is not whether something other than capital stock now
qualifies as capital stock, but rather whether the amount of “capital stock” in Clause 16 is
restricted. The interpretive question is therefore narrower than the one explored by the Ontario

Court of Appeal in Thunder Bay.

[646] Given that “capital stock™ in Clause 16 is without restriction, | conclude that the drafters
intended that exemption to apply to that stock over time, beyond the initial $25 million

investment.
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()] Conclusion on the scope of the Clause 16 Exemption

[647] Examining the 1880 Contract must be done through the lens of contractual interpretation,
regardless of its statutory force. Applying those principles, | find that while Clause 16 neither
applies to Income Tax nor to Fuel Tax, it does apply to LCT, and that exemption is not limited to
the initial capital investment.

5. Clause 16 was neither repealed nor rescinded in the 1960s nor after CPRC’s 1984
continuance, with respect to federal taxation

[648] Having found that Clause 16 has statutory and contractual force, and having made
findings as to the scope of the Exemption to the three Taxes at issue, all that remains before
turning to consider the relief sought, is to address Canada’s arguments that the Clause 16
Exemption has been extinguished by one of two events — (i) the 1960s negotiations, or (ii) the

impact of the CBCA on the Company’s continuance.

[649] Itis trite law that the principle of parliamentary sovereignty permits the legislature not
only to make law, but to repeal any of its earlier laws (Peter Hogg & Wade Wright,
Constitutional Law of Canada, 5th ed (Toronto: Thomson Reuters 2007, loose-leaf 2021
revision) at ch 12:9 [Hogg and Wright]). The Supreme Court has acknowledged that this power
can extend to legislatively avoiding a contract, and further, provided there is clear and explicit
statutory language, extinguishing the rights of an aggrieved party to the remedies that would
otherwise be available to them because of the breach (Wells v Newfoundland, [1999] 3 SCR 199

at para 41, 177 DLR (4th) 73).
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[650] Interestingly, and as an aside, Hogg and Wright cite an exception to the statement that the
principle of parliamentary sovereignty empowers Parliament to repeal any of its earlier laws,
namely, the constitutions of Manitoba, Alberta, and Saskatchewan. While they were enacted by
federal Parliament pursuant to s 2 of the Constitution Act, 1871, these three Acts cannot simply
be repealed or amended by Parliament, since s 45 of the Constitution Act, 1982 confers on
provincial legislatures the power to amend their own constitutions (Hogg and Wright at ch 12:9).
The present action is a rare example of when we are reminded that by virtue of the peculiarities
of our constitutional framework, those Acts may be the only three creations of Parliament that

remain even beyond its own reach to alter.

[651] Although Canada accepts that the 1881 CPR Act has never been directly repealed, it
asserts that Clause 16 was rescinded, either (i) by agreement of the Parties in 1966, or, in the
alternative, (ii) subsequent to a 1984 corporate reorganization and the issuance of the CPRC’s
Articles and Certificate of Continuance under the CBCA. Both events (i) and (ii), in Canada’s

submission, foreclose any CPRC claim under the Exemption.

[652] In this section, I will first consider whether events that took place between the Parties in
the 1960s resulted in the termination of Clause 16. Then, | will consider the effect of the 1984

continuance, and the impact of the CBCA on whether Clause 16 continues to bind the Parties.

[653] For the reasons that follow, | conclude that neither set of events (the 1960s negotiations

or the CBCA continuance) terminated Clause 16, and that it remains binding between the Parties.
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€)) Effect of discussions and negotiations between the Parties in the 1960s

[654] First, regarding the 1960s negotiations and agreement, Canada asserts that CPRC agreed
to voluntarily give up the Clause 16 Exemption in respect of federal taxation in 1966, in
exchange for legislative amendments to the fixed freight framework that had been enacted under

the CNPA.

[655] A statutory rate for shipping grain (the “Crow Rate”) was established in the late 19™
century as a strategy of ensuring that farmers in the Prairie Provinces could benefit from the
construction of railway lines in the region. As Dr. Klein explained, early settlers on the prairies
had often complained that the rates the railways established were prohibitively high. Thus, to
stimulate agricultural and economic development in the Prairie Provinces, the Crown established
the Crow Rate in exchange for the construction and funding benefits received by CPRC through
the CNPA (Expert Witness Statement of Dr. Kurt Klein dated February 11, 2020 (the “Klein

Report™), at para 21).

[656] However, the Crow Rate came to have unexpected consequences and proved extremely
unpopular with railway companies, increasingly so toward the middle of the 20th century.
Consequently, in the 1960s, in exchange for mutual concessions, Canada agreed to certain
legislative amendments to the Crow Rate, namely those that culminated in the 1967 National

Transportation Act.
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[657] Some of the key communications between the Parties in 1966-1967 have been referenced
within the PASF section above (at paras 108-114). However, to provide the full context to their
negotiations, and Canada’s argument that CPRC agreed to repeal Clause 16 in the 1960s, | will

now review the background to the events of the 1960s in more detail.

Q) Historical context of the 1960s negotiations between Canada and CPRC

[658] After completing construction of the Main Line in 1885, CPRC built other branch lines,
as permitted under clause 14 of the 1880 Contract. (As discussed previously, the contract
stipulates that the Clause 16 Exemption does not apply to branch lines, except to the extent that

they are necessary for the operation of the Main Line.)

a. The Crow’s Nest Pass Agreement (CNPA)

[659] Shortly after the completion of the Main Line, valuable deposits of coal and other
minerals were discovered to the south of the railway in the Kootenay region of BC (Klein Report
at para 13). To exploit these resources and to enjoy the tangential benefits of new railway lines,
such as agricultural and economic development, the federal government undertook to construct a

branch line to the Kootenays from Lethbridge, Alberta, via the Crow’s Nest Pass.

[660] CPRC was interested in contracting with Canada to construct this new branch line.
However, as with other parts of the Main Line, CPRC anticipated that there would not be enough
traffic on it — at least not initially — to cover the cost of investment. To overcome this problem,

the federal government negotiated the CNPA with CPRC to incentivize construction of the new
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route. The CNPA would have important implications for CPRC and the national transportation

industry as a whole for most of the following century.

[661] As noted above, farmers were vulnerable to the railways due to expensive freight costs,
as no transportation alternatives existed to move their product. Unavoidably high freight rates

impeded farmers’ ability to make a living.

[662] To protect farmers’ interests and to realize the economic and social benefits of railways,
Canada included a term in the CNPA, placing a ceiling on the freight rates that railways could
charge for transporting grain. It is this fixed limit on grain transportation rates that became
known as the Crow Rate. The primary purpose for regulating freight rates in Canada, according
to Dr. Klein, was to offset the monopoly power of companies like CPRC and to help farmers get

their products to market, thereby stimulating economic development.

[663] Dr. Klein testified that farmers and farm groups in western Canada interpreted the CNPA
framework as limiting the cost of freight in the Prairies in perpetuity. Farmers saw the Crow Rate
as part of the “Confederation package” that would continue to apply regardless of the economic
circumstances (Klein Report at para 20). A Deputy Minister of Transport described prairie
farmers’ understanding of the Crow Rate price and agreement as follows (Klein Report at para
21):

The agreement, which was older than the provinces of

Saskatchewan and Alberta, included the word ‘forever’, and

western grain producers were in no doubt that it was to be taken at

face value. There was long standing belief, in the West and
elsewhere in the country, that the Crow was sacred and that
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whoever laid his hands upon the Ark of the Covenant of 1897
would be struck dead politically.

[664] Being politically sensitive, the Crow Rate remained unchanged, except for minor
adjustments, for nearly a century. The statutory, fixed Crow Rate provided significant benefits to
crop farmers. Even as crop prices increased over time, freight rates remained unchanged and

farmers were thereby able to increase economic returns.

[665] At the same time, by preventing railways from adjusting the freight rate according to
changing circumstances, the Crow Rate created challenges for the railways. For example, when
inflation rose dramatically during the First and Second World Wars, the railways were unable to
increase their rates to cover these higher costs. Other challenges included labour unions’
advances in negotiating higher wages for their workers in the mid-20th century, and increased
competition from growing road infrastructure, including the development of the Trans-Canada
Highway. While such pressures would naturally have driven freight rates up, the Crow Rate

nonetheless prevented CPRC from increasing its pricing.

[666] It was not until the federal government enacted the Western Grain Transportation Act,
SC 1980, ¢ 168, that the Crow Rate regime ended. A number of developments and compromises
between Canada and the railways led to new legislation, including the recommendations of a

Royal Commission on the issue.
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b. MacPherson Commission (1959-1961)

[667] In response to pressure from railway companies to modify the CNPA framework, Canada
established a Royal Commission on Transportation (the “MacPherson Commission™) to
investigate whether the railroads were in fact suffering financial losses as a result of the Crow
Rate. CPRC made substantial submissions to the MacPherson Commission in 1959, including
the identification of a number of potential administrative methods that the Federal Government

could use to provide compensation for its Crow Rate losses

[668] The MacPherson Commission Report of 1961 recommended that the federal government
compensate the railways for their shortfalls. That way, governments could continue to secure the
benefits of railway transportation of grain across the Prairies. The MacPherson Commission also
recommended that shortfalls be calculated annually and that the railways be compensated

through an annual subsidy, equal to variable costs not covered by freight rates.

C. Provincial lobbying against the Clause 16 Exemption

[669] While the railways lobbied the MacPherson Commission, the Prairie Provinces lobbied
Canada to end the Clause 16 Exemption. In March 1964, the Prairie Provinces wrote to the
federal government to request a repeal of Clause 16, which they said operated “to free the main
line of the Canadian Pacific Railway from provincial and municipal taxation of every kind”

(March 18, 1964, Prairie Provinces’ Memorandum at para 6).
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[670] Specifically, the Prairie Provinces argued that there was no justification for the continued
operation of the Exemption, but rather “excellent reasons for its discontinuance”, and that
allowing the Exemption to continue would perpetuate discrimination and inferior treatment of
municipalities within those provinces with respect to their taxing powers, resulting in an inability
for local communities to collect revenues from CPRC (March 18, 1964, Prairie Provinces’

Memorandum at para 7).

d. The 1960s Negotiations

[671] Transport Minister Pickersgill sought and received authorization from Cabinet to enter
into discussions with CPRC with a view to settle the tax exemption in light of new legislation
proposed by the Government, which would include reforming railway rates. The responsible
Cabinet Committee emphasized that under the existing federal legislation, CPRC received an
exemption from municipal taxes in certain areas of the Prairie Provinces, and that reforming the

law offered an excellent opportunity to terminate CPRC’s tax benefits.

[672] Minister Pickersgill subsequently reported to Cabinet that there “seemed to be a good

case for terminating the exemptions from municipal taxes enjoyed by [CPRC] on the prairies and
that, in view of the fact that railway legislation now before parliament contemplated payment to
[CPRC] in compensation for the Crows Nest rates, the railway might be asked to reciprocate by
giving up its tax exemptions”. Cabinet approved that the Minister enter into discussions with
CPRC “with a view to reaching an agreement for the lifting of the exemption from municipal
taxes in certain areas of the Prairie Provinces, granted to the Railway by legislation in 1881”

(Cabinet Minutes of September 24, 1964 at 6-7; emphasis added).



Page: 213

[673] Minister Pickersgill wrote to CPRC’s President on November 6, 1964, pointing to the
two major new imperatives raised by the MacPherson Commission for viability of the industry,
namely (i) the payment of subsidies, and (ii) more freedom for railways to set rates. He referred
to the legislation that was ready for introduction, which would compensate the railways for
obligations assumed under the CNPA. The Minister stated that, for reasons of equity, these two
new privileges should “be accompanied by the withdrawal of those privileges which give the
railways a preferred status compared to ordinary commercial enterprises”. The Minister
highlighted the issue that Clause 16 raised for municipalities:

It must also be kept in mind that the impact of the tax exemption

falls most heavily on the urban areas. This is a matter of some

importance, particularly at this time when increasing demands for

municipal services are threatening to run ahead of the existing
sources of municipal revenue.

[674] The Defendant also points to two letters sent to the Department of Transport’s Deputy
Minister on April 14, 1965. The first, from the Deputy Attorney General, stated that while the
federal government had the authority to revoke Clause 16 by legislation with respect to federal
taxation, its revocation with respect to provincial taxation would require constitutional
amendment through the British Parliament. The second, sent by Crown counsel, stated that there
would be no purpose in revoking Clause 16 for federal taxation only, since the Prairie Provinces’

submission only raised provincial taxation.

[675] Minister Pickersgill stated that it would be difficult for the Government simply to cancel
the 1880 Contract unilaterally, “though presumably the sovereign power of Parliament could be

used for this purpose”. The Minister presented various options for Cabinet as a quid pro quo
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from CPRC for the proposed new legislation, which he felt would ease the historic inequity

caused to the Company by the CNPA (May 31, 1965 Memorandum for Cabinet at 1-2).

[676] On June 16, 1965, Minister Pickersgill wrote to Mr. Crump, the then-Chairman and CEO
of CPRC, explaining the request of the Prairie Provinces to withdraw the local tax exemption. He
described in his letter their concerns “that this represented discrimination within Canada since
other provinces were not similarly restricted in their powers to tax railways lying within their
borders; and that by depriving municipalities of the taxes involved, this led to unfair distribution
of local tax burdens” (June 16, 1965 Letter from Minister Pickersgill to Mr. Crump; emphasis

added).

[677] CEO Crump and Minister Pickersgill exchanged subsequent letters in June and July 1965
with the Company agreeing to the “voluntary arrangement”. In 1966, the Crown prepared
internal memoranda positing that the proposal for CPRC would relate only to grants in lieu of

municipal taxes given, since municipal tax was the only tax that CPRC was not already paying.

[678] InaJuly 20, 1966 letter, Minister Pickersgill wrote to new CEO lan Sinclair, stating:

[i]n our proposed legislation we will be undertaking, on behalf of
the Treasury, to assume the liability of the C.P.R. under the Crows
Nest Pass agreement which was presumed to have the same
perpetual character as the tax immunity. In other words, the C.P.R.
would be giving up an immunity at the same time as it was being
relieved of a perpetual obligation.
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[679] In this letter, Minister Pickersgill added that “whatever course is taken, it should be
conditional on the passage of the railway legislation and effective only when the railway

legislation comes into operation”.

[680] CPRC’s Board of Directors met on August 8, 1966, and the Minutes recorded that:

In a review of this situation, it was the consensus that the hazards
associated with an adamant stand by the Company on the
provisions of the 1881 contract with the Crown in this matter were
sufficient to justify serious consideration of means to resolve the
problem which, over the years, has been a source of much irritation
between the Company and the various levels of government in the
Provinces concerned. After a full discussion on various aspects of
the matter, political and otherwise, there was unanimous agreement
that the President be authorized to initiate negotiations with the
appropriate Federal Authorities for voluntary withdrawal of the
mainline tax exemptions, negotiations to be on the basis that such
withdrawal would be phased in over a number of years and would
not become effective until passage of legislation or implementation
of recommendations of the MacPherson Royal Commission has
been achieved.

[681] Cabinet then met later that month. Its August 23, 1966 Minutes indicate that Minister
Pickersgill reported on the approval by CPRC’s Board of Directors, noting that he:

...had recently discussed with the President of the Canadian
Pacific Railway Company the desirability of the Company
voluntarily giving up its exemption from taxation in relation to the
Company’s mainline. Mr. Sinclair had now convinced the Board of
Governors of the Company that it would be desirable to give up the
exemption, phased over a period of three years. The action would
be taken in relation to the costing of grain transportation... The
Cabinet noted with approval the intention of the Minister of
Transport to announce at an appropriate time in the resumed
session of the House of Commons the intention of the Canadian
Pacific Railway to phase out over a period of three years the
Company’s present exemption from land taxes along the Canadian
Pacific Railway’s mainline.
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[682] On August 29, 1966, Mr. Sinclair wrote to Minister Pickersgill, stating that the Company

“would be prepared voluntarily to forego the perpetual exemption from municipal taxation

provided in [C]lause 16 of [the 1880 Contract]” (emphasis added). Mr. Sinclair, setting out the
phase-in period for the payment of municipal taxes, also stated:

I have discussed this matter with the Directors of the Company and
they have authorized me to say that, under the arrangement
hereinafter mentioned, the Company is prepared to forgo
voluntarily perpetual exemption from taxation by the local
authorities on our main line in the Prairie Provinces in three equal
stages...

[Emphasis added.]

[683] Finally, Mr. Sinclair indicated:
[a]t any time after the expiry of the period indicated above, the
Canadian Pacific would have no objection to action being taken to
amend the constitution and the legislation to terminate the
perpetual exemption from local taxation referred to.

[Emphasis added. See more complete extract of this letter at para
109 above.]

[684] By letter dated September 2, 1966, Minister Pickersgill responded to Mr. Sinclair,
thanking him for “the willingness of the Canadian Pacific to forego voluntarily the perpetual

exemption from municipal taxation provided in Clause 16 of its contract” (emphasis added). The

Minister confirmed that he would indicate to Parliament the terms that “Canadian Pacific is
prepared to forego voluntarily perpetual exemption from taxation by the local authorities on its
main line in the Prairie Provinces”. The Minister noted in addition — referring to his pending
statement to Parliament — that he would ““also indicate that at any time after the expiry of the

period above the Canadian Pacific would have no objection to action being taken to amend the
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constitution and the legislation to terminate the perpetual exemption from local taxation referred

to” (emphasis added).

[685] On December 20, 1966, Minister Pickersgill followed through, advising Parliament
during debates on what was to become the National Transportation Act, that CPRC had
“voluntarily undertaken to pay grants... that this offer was made in anticipation of the freedom
which would be granted under this new legislation. This freedom would enable the railway to
compete for revenue in a way in which they are not able to compete at present...” (House of

Commons Debates, 27-1, vol XI (December 20, 1966) at 11374).

[686] The Minister again reported to Parliament the following month that CPRC had “taken the
initiative... of voluntarily giving up an immunity from taxation, or of agreeing to do so if we do
certain things in return”, an undertaking he described as “certainly morally irrevocable, to go on
paying grants in lieu of taxes until such time as we put our Constitution and the constitutions of
the three Prairie Provinces in such a state that the taxes can be levied on them like they are levied
on the CNR and other railways” (House of Commons Debates, 27-1, vol XI, January 10, 1967 at

11599).

[687] Shortly after these parliamentary debates, the National Transportation Act received royal
assent on February 9, 1967. Mr. Sinclair sent Minister Pickersgill a telegraph later that same day:

On learning of royal assent to the National Transportation bill I am
sending this message so that you may inform parliament that
Canadian Pacific will carry out its proposals as set out to you in
my letter to you of August 29, 1966 regarding municipal taxation
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as though the National Transport bill had become law before the
end of 1966.

[Emphasis added.]

[688] Minister Pickersgill indeed communicated the contents of the telegram to Parliament. Mr.
Sinclair then wrote a letter to Minister Pickersgill dated May 3, 1967, regarding the tax treatment
of its grant payments:

As it was intended that the Company should be able to include as

an expense for income tax purposes, the full amount of the grants,

it was agreed that the payment should be made to Her Majesty in

Right of Canada for distribution to the municipalities.

[Emphasis added.]

[689] According to internal government communications, Canada indeed agreed that CPRC’s
municipal grants would be treated as deductible business expenses for Income Tax purposes.
Deputy Minister of Transport Baldwin advised CPRC of this in a July 19, 1967 letter and Mr.
Sinclair responded on behalf of CPRC by letter dated August 7, 1967, agreeing that CPRC would

pay the grants directly to the municipalities.

[690] Finally, an internal government memorandum of January 29, 1970, entitled “Legislative
Removal of CPR Tax Exemption in Prairie Provinces” states:

In reviewing the file on this, it seems evident that the arrangements
agreed upon by both CN and CP since 1966 for providing
compensatory payments in lieu of taxes on otherwise tax-exempt
properties have made available, in effect, a tax-equivalent source
for the Prairie provinces and municipalities. These agreements, of
course, were reached subsequent to the 1965 investigation of* how
CP prairie properties could be made "normally" tax-liable, and
substantially achieved what was at issue at that time. While CP’s



Page: 219

payment to the various jurisdictions since 1967 may be regarded as
“gratuitous” in a literal sense, Mr. Sinclair’s August 1966
correspondence to Mr. Pickersgill indicates that CP regards this
understanding as a commitment which will continue to be met...

(i)  Parties’ positions

[691] Based on the Plaintiff’s historical conduct and representations detailed above, Canada
argues that Clause 16 was rescinded by agreement of the Parties in 1966, contending that CPRC
presented itself — and indeed saw itself — as a federal taxpayer when it negotiated the 1966

agreement.

[692] The Crown further argues that because the Company was already paying all federal and
provincial taxes at the time, there was no need to formally repeal Clause 16 after the 1966
agreement between the Parties was concluded. The Crown contends that after Canada delivered
on its promise to introduce legislation that addressed the Plaintiff’s concerns over the Crow Rate,
the Plaintiff agreed that Clause 16 could be repealed. Canada argues that it did not formally
repeal Clause 16 because to do so engaged constitutional considerations at the provincial level.
Canada states that because the Company was already paying all federal and provincial taxes,

there was no pressing need to address those constitutional matters.

[693] CPRC disagrees, noting that the only part of the Exemption from which it agreed to resile
in the 1960s — and the only part of the Exemption from which it has ever agreed to resile — was

restricted to the municipal tax exemption, and nothing else. All other exemptions set out in
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Clause 16 survived the 1960s, based on its permanent nature resulting from the use of the word

“forever”.

[694] CPRC further asserts that Clause 16 continues to have statutory force as a valid limit on
federal taxation. Neither the 1881 CPR Act nor the CPRC Charter have ever been repealed, and
these CPRC Instruments ratified the 1880 Contract that, subject to a recognized change,

continues in perpetuity. The Plaintiff emphasizes, as above, that Clause 16, unlike clause 15 for

instance, has never been repealed by any legislation.

(iii)  Analysis

[695] The numerous letters, memos, Hansard excerpts, and other evidence provide a clear
window into the discussions and negotiations that took place during the months and years

leading up to the 1967 adoption of the National Transportation Act.

[696] Having considered the evidence documenting the 1960s negotiations, Canada has not
persuaded me that Clause 16 was repealed, such that CPRC surrendered the Exemption in its
entirety, including vis-a-vis federal taxation, in the lead-up to Canada’s enactment of the
National Transportation Act. Rather, the evidence clearly shows the Plaintiff rescinded its
exemption vis-a-vis municipal (or “local”) taxation; it does not show that the Parties agreed to

repeal the Exemption with respect to federal taxation.

[697] I agree with the Crown’s observation that there were some documents and exchanges

over the months that preceded the agreement — both formal and informal — which used broader
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and non-limiting language relating to taxation in general, rather than only municipal taxation.
Certainly, if separated from the full complement of exchanges, these pieces of correspondence
can be read more broadly. I further agree that various government officials may have wished for

CPRC to relinquish the full breadth of the tax exemptions contained in Clause 16.

[698] However, when read in the full historical context, | am not persuaded that the Plaintiff
agreed to anything more than what is contained in the key correspondence — namely the letter of
July 1966 from Minister Pickersgill to Mr. Sinclair, the latter’s response of August 1966, and

Minister Pickersgill’s follow-up of September 1966 (see paras 678-684 above).

[699] I read these three letters particularly in light of what preceded them in Cabinet
Committee, and then in Cabinet. The Minister and his senior officials provided a
recommendation only after they had considered various options, and put those options to both
the Committee and Cabinet as a whole. The Cabinet Committee, and then Cabinet, both endorsed
the recommendation that would eliminate the “local” or “municipal” tax exemption, in exchange
for reforms addressing the grain transportation issues caused by the Crow Rate, through the

passage of prospective legislation (i.e., the National Transportation Act).

[700] Minister Pickersgill, on behalf of Canada, made the offer to CPRC to forego Clause 16’s
municipal tax exemption. CPRC agreed to do this, as well as to provide grants directly to the
municipalities, rather than an equivalent payment in lieu to the federal government for it to
distribute to the municipalities, as had first been proposed. CPRC clearly indicated it was

prepared to do so in exchange for legislative reforms to the problematic grain transportation
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rates, but noted that would be on the condition that the grants be deductible as a business expense
to CPRC. Canada accepted these terms, and passed the new legislation shortly after these

negotiations.

[701] The historical frame leading to the 1966 deal between Canada and CPRC was also
described by the testimony of the Plaintiff’s experts, Drs. Hanna and Klein. Both testified to the

difficulties created by the low Crow Rate, which increased as the years went on.

[702] Insum, I agree with CPRC that it agreed to forego the municipal tax exemption in
exchange for legislative reform to the grain transportation rates, along with treatment of the
payments as business expense deductions for income tax purposes. In other words, the quid pro
quo for Canada took the form of the National Transportation Act, that followed on the heels of
the agreement between CPRC and Canada to end Clause 16’s Exemption for municipal — but not

federal — taxes.

[703] With respect to Canada’s argument that the Company was already paying “all federal and
provincial taxes” at the time, | am unpersuaded that CPRC had therefore waived their right to
claim an exemption under Clause 16. Rather, in my view, and particularly in light of my findings
above that the Exemption neither covers Income nor Fuel Tax, the fact that the Company was
paying federal and provincial taxes that are not exempted by Clause 16, is immaterial. The
Company’s willingness to pay tax outside a tax exemption that applies in perpetuity, does not
mean that it is prepared to forever surrender or waive the benefit of that exemption for all future

taxes. There is no rational connection between a past willingness to pay a tax for which a
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taxpayer is not exempt, and a future willingness to pay an as-yet unlevied tax for which the

taxpayer may be exempt.

[704] Inshort, if Canada intended that Clause 16 was to be repealed in its entirety — whether at
the conclusion of the 1966 negotiations, or for that matter at any point prior to or after that point

in time — the Parties needed to make that clear in their exchanges and final agreement.

[705] Failing such an agreement to consensually amend their contract, Parliament had — and has
to this day — both the unilateral ability and sovereignty to amend the legislation. Indeed, it did so
following the ratification of the 1881 CPR Act, with the 1884 CPR Act and the 1888 CPR Act
(see paras 211-213 of these Reasons). Parliament could also have repealed the 1881 CPR Act at
any time, but has never exercised this power to terminate the Clause 16 Exemption vis-a-vis

federal taxation.

(b) CBCA continuance did not terminate Clause 16

[706] Having dispensed with the primary basis upon which Canada argues that the Parties
terminated Clause 16 in the 1960s, | now consider the alternative basis upon which the Crown
argues that Clause 16 has been repealed — namely due to the legal effect of the 1984 Company

continuance and the impact that that legislation had on this corporate change.

[707] On May 2, 1984, the Plaintiff was granted a Certificate of Continuance under s 181 of the

CBCA (see paras 57-58 of these Reasons). That certificate provided for this continuance on the
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terms set out in the Company’s Articles of Continuance. The Parties disagree on its impact, and

specifically whether Clause 16 continues to be binding as a result.

Q) The Parties’ arguments

[708] Canada asserts that changes to the Company’s corporate structure, combined with the
impact of new legislation, caused Clause 16 to lose its statutory force. First, Canada argues that
when CPRC was granted a continuance under the CBCA’s s 181 as it appeared on May 2, 1984

(now s 187), Clause 16 lost its statutory force because the CPRC Charter ceased to have effect.

[709] In Canada’s view, the effect of continuance was to remove the Company from the ambit
of the CPRC Charter and import it into the CBCA regulatory regime. It argues that the Articles of
Continuance filed under the CBCA replaced the CPRC Charter as the Company’s incorporating
documents, and the Charter is deemed to have been repealed pursuant to s 2 of the Interpretation

Act, SC 1967, c 7, (see the Articles and Certificate of Continuance at Annex H to these Reasons).

[710] Canada also refers to two legislative enactments that amended the CBCA. The first is the
Canada Transportation Act, SC 1996, ¢ 10 [CTA], which Parliament enacted to replace the
repealed Railway Act. Sections 212 and 213 of the CTA amended the CBCA such that “Special
Acts”, including the CPRC Charter, no longer applied to continued corporations to the extent
they were inconsistent with the CBCA (at ss 3(3) and 268(11)). The amendments, codified at

CTA s 214, also validated continuances issued before the CTA’s enactment.
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[711] The second subsequent legislative enactment the Crown raises is the Canada Not-For-
Profit Corporations Act, SC 2009, ¢ 23 [NFP Act] (s. 311(4) of the NFP Act coming into force
on March 12, 2010 via Order-in-Council PC 2010-265), under which Parliament enacted s
268(8.1) of the CBCA. Subsection 268(8.1) declared that any Special Act under which a
company was incorporated would cease to apply to that company upon continuance. In Canada’s
view, s 268(8.1) was enacted “for greater certainty”, such that it applies equally to corporations

continued under the CBCA before and after the enactment of the provision.

[712] CPRC responds with two arguments. First, CPRC asserts that the Articles of Continuance
filed by the Company contain express provisions that suggest it continues to benefit from the
statutory exemption under Clause 16. Second, CPRC argues that the CBCA provisions cited by
the Defendant, including s 268(8.1), apply only prospectively and not retrospectively, such that

they cannot alter CPRC’s existing legal rights.

[713] On the first argument, CPRC points to Schedule “C” to the Articles of Continuance,
which provides that:

(1) the provisions of the CPRC Charter “including its Act of
incorporation and all amendments thereto and its Letters Patent
and all Letters Patent supplementary thereto” continue to apply to
the Company, amended as required to conform to the CBCA (at
clause 1), and

(i1) the Company continues to “have, hold and enjoy all rights,
licences, franchises, powers, privileges, authorities and immunities
hereto granted to or conferred upon it by law or contract” (at clause
12).
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[714] CPRC contends that the Company today remains the same entity in which the rights were

initially vested by the CPRC Charter, and that the CPRC Charter remains in effect.

[715] In support of this argument, CPRC cites Canadian Pacific Ltd, Re (1996), 30 OR (3d)
110, [1996] OJ No 2412 (OCJ (Gen Div)) [Re Canadian Pacific (1996)], aff’d, [1998] OJ No
3699 (CA). In that case, CPRC sought court approval for its corporate reorganization by an
arrangement under the CBCA. A group of shareholders holding Consolidated Debenture Stock
(“CDS”) opposed the approval. One of the grounds raised posited that the Court had no
jurisdiction to amend the terms relating to the CDS because it was originally authorized by The
Canadian Pacific Railway Act, 1889, 52 Vict, ¢ 29, which set out the applicable terms and
conditions. That Act was amended from time to time through 1937. Being a creature of statute,

the shareholders pleaded, the CDS could only be amended by the terms of the statute.

[716] Justice Blair rejected the argument on the ground that upon continuance in 1984, the
Company fell under the umbrella of the CBCA (Re Canadian Pacific (1996) at para 71). He
examined the words of the Articles of Continuance, by which various incorporating statutes and
Letters Patent continued to apply to the Company, subject to amendments necessary to conform

to the CBCA.

[717] Justice Blair concluded that the Company was entitled to avail itself of the various re-
organization mechanisms under the CBCA. Section 192 expressly permitted the changes the
Company sought. Therefore, notwithstanding the statutory origin of the CDS and the statutory

framework of their terms and conditions, the arrangement was possible under the CBCA (at para
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72). Most importantly, Justice Blair recognized that the Articles of Continuance expressly
provided that the acts of incorporation and the various Letters Patent continued to apply to the

Company, but were amended as required to conform with the CBCA (at para 71).

[718] In my view, Re Canadian Pacific (1996) is distinguishable from the issue at hand. As
noted, the key question in that case was whether the Court could approve the Company’s plan for
an arrangement under the CBCA notwithstanding that the CDS securities had been authorized
and were governed by a different statute. Because the CBCA now incorporated the Company,
Justice Blair held that it benefitted from the various reorganization methods provided for under
that statute. At paragraph 71, he wrote that:

Pursuant to its Articles of Continuance, the provisions of the

various acts of incorporation and all amendments thereto, its

Letters Patent and all supplementary Letters Patent continued to

apply to the Company, but were amended as required to conform
to the CBCA.

[Emphasis added.]

This passage, in my view, supports the continued applicability of the 1881 CPR Act and the

CPRC Charter.

[719] In April 2021, | asked the Parties for input on several outstanding questions, four of
which related to this issue of corporate continuance. First, the Parties were asked whether there
was an incoherence between CBCA s 3(3)(c), which deems that provisions of special railway
Acts inconsistent with the CBCA do not apply to continued corporations, and s 268(8.1) of the

CBCA, which deems that special Acts no longer apply to continued corporations. Second, | asked
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whether Clause 16 was a “special Act” under s 87 of the CTA, and third, whether clauses 1 and
12 of the Articles of Continuance conflicted with the CBCA, and/or whether those clauses could
preserve the Clause 16 rights. Fourth, | asked the Parties whether s 43(c) of the Interpretation
Act or the common law concept of vested rights could preserve the Exemption. An additional

hearing took place on April 30, 2021, primarily to address these four residual questions.

[720] During the hearing, the Parties rejected the possible conflict between s 3(3)(c) and

s 286(8.1) of the CBCA. CPRC argued that the conflict only existed if s 268(8.1) applied
retrospectively to alter the rights of corporations continued before its enactment. Relying on
Sullivan (at 11.2), the Company asserted the presumption that Parliament does not intend
legislation to apply retrospectively unless the legislation is beneficial, or its purpose is to protect

the public.

[721] CPRC further suggested that legislation itself could reveal an intent for retrospective
effect. In CPRC’s view, CBCA s 3(3)(c) applies to Special Act corporations continued under the
CBCA between 1996 and 2009, while s 268(8.1) applies only to corporations continued after
2009. Neither provision is applicable to corporations continued under the CBCA prior to 1996.
Thus, in this case, neither s 3(3)(c) nor s 268(8.1) could apply to the Company as it was

continued prior to their enactments, and neither served a beneficial or public protection purpose.

[722] CPRC also argued that clauses 1 and 12 of its Articles of Continuance expressly provided

for a preservation of Clause 16 rights, which in any event could not be altered by a repeal of the
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CPRC Charter — which CPRC denied had occurred — because s 2 of the 1881 CPR Act was the

true source of Clause 16’s legislative status.

[723] Canada, on the other hand, argued that CPRC’s position created inconsistent treatment of
corporations without good reason. Additionally, Canada argued that CPRC’s position ignored

s 187(5) of the CBCA, which confirms that upon continuance, corporations are subject to the
CBCA as if they had originally been incorporated thereunder. CPRC’s position assumed that
prior to the enactment of s 268(8.1) in 2009, Special Acts continued to have legal effect on
corporations continued under the CBCA, despite the fact that those corporations were then

organized solely under the CBCA.

[724] Canada submitted that, as a result, s 268(8.1) either confirms the deeming provision in s
187(5), or applies on a go-forward basis without regard to the date on which a corporation was
continued. While the Articles of Continuance could “copy and paste” Clause 16 rights, they
could not preserve the operation of the CPRC Charter once the Company became subject to the
CBCA regime. Thus, according to Canada, when the CPRC Charter ceased to have effect, the

statutory nature of the Clause 16 rights disappeared with it.

(i) Analysis

[725] The Parties provided helpful submissions in response to these four questions with on the

CBCA and the 1984 continuance. The focus of the Parties’ submissions, as described, was on the

effect of continuance on the CPRC Charter. Yet, one key issue regarding whether the CPRC
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Charter was repealed or otherwise ceased to apply to the Company, concerns the statutory

character of Clause 16.

[726] The CPRC Charter represented the means by which Parliament conferred statutory force
upon the rights enshrined in Clause 16 (and not through s 2 of the 1881 CPR Act). Once
endowed with that statutory force, the Clause 16 rights became their own statutory creature
independent from the CPRC Charter. Thus, the possible demise of the CPRC Charter under the
CBCA does not end the Company’s rights under Clause 16, because the two CPRC Instruments

exist independently from one another.

[727] Justice Rand alluded to the distinct character of Clause 16 effected by the conferral of
statutory force in the Manitoba Reference (at 752). By conferring statutory force upon the
Exemption, Justice Rand explained that the federal government had effectively modified the
federal and provincial taxing powers. As a result, no legislature could validly tax the company in

respect of the exempted property within the prescribed territory “without repealing or conflicting

with the exemption as law existing within the Territories” (Manitoba Reference at 752; emphasis

added). Thus, the CPRC Charter did not merely incorporate Clause 16; it went further by

transforming the Exemption into its own statutory being that holds the force of a law.

[728] If Clause 16 did not exist as its own instrument, and the exemption rights claimed by
CPRC issued solely from the CPRC Charter, then the effect of continuance on that Charter
would prove most salient. In that case it would indeed have been necessary to address whether

there exists a conflict between s 3(3)(c) and s 268(8.1) of the CBCA, whether the CPRC Charter
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could continue to apply to the Company, and whether its rights could persist in a statutory sense
beyond continuance. However, the Clause 16 statutory rights now exist independently from the

CPRC Charter.

[729] The key question that remains is whether the continuance of the Company in 1984
affected the statutory force of Clause 16. Based on the record and the Parties’ submissions, | see
no evidence that it did. Professor Sullivan describes in her text on statutory interpretation that
enacted legislation continues to form part of the law until it expires or is repealed (Ruth Sullivan,
Statutory Interpretation, 3d ed (Toronto: Irwin Law, 2016) at 21). She explains that “[e]xpiry

occurs when legislation provides for its own demise by designating a time at which it shall cease

to be law”, whereas a repeal “occurs when legislation is brought to an end through the operation

of other legislation that declares it to be repealed” (emphasis added). Neither has occurred with

respect to Clause 16.

[730] Moreover, the SCC has recognized that the legislature must use clear language to modify
existing law. In Rawluk v Rawluk, [1990] 1 SCR 70, 65 DLR (4th) 161 [Rawluk], the Court’s
majority observed in connection with the availability of a constructive trust remedy under
Ontario family law legislation that (at 90):

It is trite but true to state that as a general rule a legislature is

presumed not to depart from prevailing law “without expressing its

intentions to do so with irresistible clearness”.

[Citations omitted.]
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[731] While Rawluk considered whether a statutory provision had ousted an equitable remedy
in common law, similar reasoning has been applied in cases where new legislation was argued to
impact rights existing under older statutes. For example, in R v Sivalingam, 2019 ONCJ 239
[Sivalingam] an individual had been charged with an offence under the Criminal Code, RSC
1985, ¢ C-46 [Criminal Code], for driving with a blood alcohol concentration (BAC) exceeding
80 mL of alcohol/100 mL of blood (an “over 80” offence). The Criminal Code also included a
presumption that an alcohol breath test confirmed the BAC of the subject at the time of the

offence — the “presumption of identity”.

[732] After the charge, Parliament amended the impaired driving offence, making it a crime to
have a BAC in excess of 79mL alcohol/100mL blood up to two hours after ceasing to drive.
Under this new law, the presumption of identity was built into the definition of the offence
because there was no longer a need to prove BAC at the time of driving. However, the new
legislation did not state whether the old presumption of identity applied to trials commenced

before the amendments came into force.

[733] Given the ambiguity in the new legislation, the Court held that the old presumption of
identity continued to apply to trials commenced before the new enactment came into force
(Sivalingam at para 90). The Court found that it would unnecessarily complicate trials
commenced under the old offence and, relying on Rawluk, held that Parliament had not
expressed “with irresistible clearness” that the old presumption would not apply to outstanding

“over 80 offences (at paras 91-95).
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[734] Another example occurred in Alberta Teachers’ Association v Pembina Hills Regional
Division No 7, 2008 ABQB 87, a case in which the Alberta Court of Queen’s Bench ruled that a
bundle of procedural rights on termination afforded to teachers under the School Act, RSA 2000,
¢ S-3, were not displaced when the School Board delegated its authority to terminate to the
Superintendent (at paras 45-50). The Court, relying on Rawluk, ruled that simply allowing

delegation of authority was not clear language sufficient to take away statutory procedural rights.

[735] The SCC has also recognized a presumption that legislation is not intended to abolish or
interfere with existing rights. In Morguard Properties Ltd v Winnipeg (City), [1983] 2 SCR 493
at 506-507 and 509, 3 DLR (4th) 1, the Court stressed that existing statutory rights would not be
deemed abrogated in the absence of express language indicating a clear legislative intention to do
so:

Naturally, one would expect to find in any amending legislation an
express reference to this right in the taxpayer if the Legislature had
the intention of altering or revising this right in any way.

In more modern terminology the courts require that, in order to
adversely affect a citizen's right, whether as a taxpayer or
otherwise, the legislature must do so expressly. Truncation of such
rights may be legislatively unintended or even accidental, but the
courts must look for express language in the statute before
concluding that these rights have been reduced.... The resources at
hand in the preparation and enactment of legislation are such that a
court must be slow to presume oversight or inarticulate intentions
when the rights of the citizen are involved. The Legislature has
complete control of the process of legislation, and when it has not
for any reason clearly expressed itself it has all the resources
available to correct that inadequacy of expression.
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(See also Li v Rao, 2019 BCCA 265 at paras 83-84; Royal Crown Gold Reserve Inc v Schneider,
2012 SKCA 105 at para 17; and Bhatnager v Canada (Minister of Employment & Immigration),

[1990] 2 SCR 217 at 228, 71 DLR (4th) 84.)

[736] Even where an enactment purports to affect existing statutory rights, those rights can be
modified or abrogated only with clear language (for example, see Spooner Oils Ltd v Turner

Valley Gas Conservation Board, [1933] SCR 629 at 638, [1933] 4 DLR 545).

[737] Nothing in the CBCA or in the various Acts of Parliament enacted to amend the CBCA
expresses a clear intent to repeal the statutory rights flowing from Clause 16. Neither has this
Court come across nor been provided with any such authority. Thus, I find that Clause 16

continues to exist and its rights retain their statutory character.

(iii) ~ Conclusion on continuance

[738] Accordingly, I find that the Company’s continuance under the CBCA did not alter the

statutory force of Clause 16.

6. No declaratory relief is warranted

[739] I now turn to the declaratory relief that CPRC has requested. Having found that the

Kingstreet remedy is not available in this action, the remaining relief requested lies with the

declarations CPRC seeks. As a reminder, CPRC sought four declarations under this category in

its Claim, namely that:
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A. pursuant to the constitutional, statutory and contractual
nature of the [Clause 16] Exemption any purported action that is
inconsistent with the Exemption is ultra vires and, to the extent of
the inconsistency, of no force or effect;

B. the Defendant is not entitled to collect Fuel Taxes on Fuel
purchased, consumed or used in the construction or working of the
Canadian Pacific Railway (as defined in paragraph 9 of this
Statement of Claim) since such taxes are ultra vires;

C. The Defendant is not entitled to collect tax imposed under
Part 1 of the ITA on income earned by CPRC in connection with
the operation of the Canadian Pacific Railway (as defined in
paragraph 9 of this Statement of Claim) since such taxes are ultra
vires;

D. The Defendant is not entitled to collect Carbon Taxes
imposed under Part 1 of the GGPPA, in connection with the

operation of the Canadian Pacific Railway (as defined in paragraph
9 of this Statement of Claim) since such taxes are ultra vires.

[740] The second and third declarations no longer apply, as | have determined that Clause 16
does not exempt Income or Fuel Tax. The fourth declaration is no longer relevant, as CPRC
withdrew its claim in respect of the GGPPA following the SCC’s decision in the GGPPA

References. That leaves me to consider only the first declaration.

[741] Among the questions sent to the Parties prior to the additional hearing on April 30, 2021,
| asked whether the Court could properly grant the first, seemingly open-ended and forward-

looking declaration.

[742] Canada answered in the negative. Although Canada accepts this Court’s jurisdiction to, in
its discretion, grant declarations as to CPRC’s rights under the taxing statutes, and does not

dispute that the test for granting a discretionary declaration is satisfied (Canada’s Memorandum
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at para 575, citing BCIMC at paras 35-42), Canada argues that the declaration sought is
exceedingly broad and theoretical, and that it would serve no practical utility. Canada argues
declaratory relief should be “narrowly tailored to respect the procedural requirements of the

relevant Statutes and the equitable defences” (Canada’s Memorandum at para 575).

[743] CPRC, on the other hand, answered that this Court could grant the declaration, noting
that it has ultimate discretion to tailor the precise wording of any declaration issued. The
Company nonetheless provided an alternative, less expansive wording for the declaration:

any purported action of the federal Crown to tax or collect taxes on
diesel fuel purchased, consumed, or used in the construction or
working of the historic Main Line, on income earned by CPRC in
connection with the operation of the historic Main Line, and on the
capital stock of CPRC that is inconsistent with Clause 16 of the
1880 Contract +s-wliranrres-and—to-the-extentof-the-thconsisteney:

and therefore of no force or effect.

[744] In doing so, CPRC explained that the underlying objective was to settle the matter of
Canada’s future ability to levy the Income and Fuel Tax, and thereby to avoid relitigation in the
event this Court found that those Taxes fell within the scope of Clause 16. I note that no
suggestion was made that this declaration sought to address any existing tax on capital stock,

similar to the now-repealed LCT.

[745] In light of these clarifications, and my finding that Income and Fuel Tax fall beyond the

scope of Clause 16, | now turn specifically to the (amended) first declaration sought by CPRC.
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[746] Even as amended, | find that this forward-looking declaratory relief risks encroaching on
the hypothetical, which is something courts avoid (see Operation Dismantle Inc v R, [1985] 1
SCR 441 at para 33, 18 DLR (4th) 481; SA v Metro Vancouver Housing Corp, 2019 SCC 4 at
paras 60-61; Committee for Monetary and Economic Reform v R, 2016 FC 147 at para 144, aff’d,
2016 FCA 312, leave to appeal to SCC ref’d, 2017 CarswellNat 1859 (WL Can); McLean v Law
Society of British Columbia, 2016 BCCA 368 at paras 17-22, leave to appeal to SCC ref’d,
[2016] SCCA No 490). I see no reason to do otherwise in this case, and accordingly decline to

issue the revised declaration sought.

[747] To the extent that this first declaration sought contemplates a tax on capital stock on
CPR, no such tax currently exists, and has not since the 2006 repeal of the LCT. Further, there is
nothing in the record to suggest the likelihood of the imposition of another similar tax. It would
be unjustified and inappropriate to make a forward-looking declaration contemplating a

hypothetical, inexistent tax, for the reasons explained in the paragraph above.

[748] In any event, | have found that the Clause 16 Exemption vis-a-vis federal taxation was
neither repealed nor rescinded in the events canvassed during the 1960s and 1984 continuance,
and would appear, barring some other issue not raised by the Parties in these proceedings, to

survive to this day.

7. With no available remedy, equitable defences raised need not be addressed

[749] As explained in the sections above, this Court cannot grant CPRC the remedies it seeks,

neither for restitutionary nor declaratory relief.
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[750] Canada submits that to the extent this Court finds Clause 16 still exists and applies to
CPRC, a number of equitable defences preclude the Company from relying on them.
Specifically, the Crown submits that CPRC’s representations, conduct, or lack thereof during the
last 140 years give rise to the defences of estoppel (promissory estoppel and estoppel by

convention), waiver by election, abandonment, laches, and acquiescence.

[751] CPRC argues that equitable defences do not apply. CPRC contends that the defences
apply only in respect of equitable, and not legal, claims. CPRC further argues that equitable
defences cannot displace its statutory entitlements and rights under Clause 16. In the alternative,

CPRC contends that Canada has not made out the required elements for the various defences.

[752] Equitable remedies are always subject to the discretion of the court (Jiro Enterprises Ltd
v Spencer, 2008 ABCA 87 at para 9; Performance Industries Ltd v Sylvan Lake Golf & Tennis
Club Ltd, 2002 SCC 19 at para 66). They not only operate “on the conscience” of the alleged
wrongdoer, but require equitable conduct on the part of the claimant (Wewaykum at para 107). It
is thus understood that whether an equitable remedy will be granted requires a highly fact-

specific analysis, which turns on the particular circumstances of each case.

[753] | see no reason to exercise the discretion of this Court to analyse equitable defences
because | have neither found a basis upon which the Kingstreet remedy applies, nor that the
declarations sought should issue. The issues arising from Canada’s equitable defences are, in my

view, best left for another day.
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[754] Finally, the Parties have requested a period of up to 60 days from the release of this
decision to reach an agreement on costs, or failing such agreement, to make submissions on costs

to this Court. I have accepted that request.
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JUDGMENT in T-1359-07

THIS COURT’S JUDGMENT is that:

1. The relief sought in paragraphs 1(a)-(j) of the Claim for (i) the repayment of
Income and Large Corporations Tax collected under the ITA, and Fuel Tax
collected under the ETA by the Defendant, and (ii) declarations in respect of the

prospective collection of these taxes, is denied.

2. Interms of (i), the restitution sought under Kingstreet will not be granted due to

the lack of an unconstitutional tax.

3. Interms of (ii), the Court will neither exercise its discretion to grant the
declarations sought for Income and Fuel tax because they do not fall within the
scope of the Clause 16 Exemption, nor LCT, because of the repeal of that tax in
2006, and the resulting hypothetical, forward-looking declaration that would

issue.

4. The Plaintiff’s claim is dismissed.

5. The Parties have 60 days from the release of this Judgment to reach an agreement
on costs, or failing such agreement, to make submissions on costs to this Court of

up to ten (10) pages (exclusive of a Bill of Costs annex).

“Alan S. Diner”

Judge
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Annex A: Map of Main Line
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Annex B: Term 11 of the BC Terms of Union

11. The Government of the Dominion undertake to secure the
commencement simultancously, within two years from the date of
10 the Union, of the construction of a railway from the Pacific towanls
the Rocky Mountains, from such point as may be selected, vast of the
R Mountains, towards the Pacific, to connect the scaboand of
British Columbia with the railway system of Canada; and further, to
secure the completion of such railway within ten years from the date
of the Union.

And the Government of British Columbia to convey to the
Dominion Government. in trust, to be a ated in such manner
as the Dominion Government may deem advisable in furtherance of
the construction of the.said railway, a similar extent of public Linds

20along the line of railway throughout its entire Jength in RBntish
Columbia (not to exceed rer, twenty (20) miles on each side of
said line,) as may be a jated for the same purpose by the
Dominion Government )mm the public lands of the North-West
territories and the Province of Mamtoba: Provided that the quantity
of land which may be held under pre-emption right or by Crown grant
within the limits of the tract of land in British Columbia to be so
conveyed to the Dominion Government shall be made good to the
Dominion from contiguous public lands; and provided further, that
until the commencement, within two years, as aforesaid, from the
30date of the Union, of the construction of the said railway, the Govern-
ment of British Columbia shall not sell or alicnate any further portions
O!Utepuhbcland.sol British Columbia in any other way than under
nght pre-emption requiring actual residence of the pre-emptor on
the land claimed by him. In consideration of the land to be so con-
veyed in u: ofﬁnmeona:gtg; ;(hthe sudb‘;m‘lnv the Dominion
agree to pa tish Columbia from the date of the

Union, the sum of loo,oog dollars per annum, in half-vearly payvments

5



Annex C: 1872 CPR Act

FC01180

ACTS

OF THE

L L P
PARLIAMENT OF THE UNITED KINGDOM

o¥

GREAT BRITAIN & IRELAND,

PASSED IN THE SESSIONS HELD IN THE

2NXD AND 33RD, 33RD AND 34TH, 34TH AND 35TH, AND 35TH AND 36TH
YEars or THE REioN or HER MAJESTY

QUEEN VICTORIA,

-

BEING THE FIRST, SECOND, THIRD, AND FOURTH SESSIONS OF THE
TWENTIETH PARLIAMENT OF THE UNITED KINGDOM.

OTTAWA
PRINTED BY BROWN CHAMBERLIN
LAW PRINTER (FOR CANADA) TO THE QUEEN'S MOST EXOELLENT MAJESTY.

1872.
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FCO1180
1872, 8t Francis and Megantic Railway Company, &e. Cap. 70,71, i1

their charter, a notice statine that such proposition will be made
to the shareholders at their annual meeting shall be inserted for
at least two weeks in one or more newspapers published in the
Clity of Montreal and the Town of Sherbrooke, prior to the time
when such annual meeting will take place.

3. The St Francis and Megantic International Railway Company noy
Company may, whenever their Directors consider it necessary for fretfand work
their purposes to do so, erect, establish and operate an elcetric tdegrapl,
telegraph on the line of their road, and make armngements to
connect the same with other railway or telegraph eompanies, and
such telegraph may be used by the public for general purposes
under such rules and regulations as the Company may adapt.

CAP. LXXI,
An Act respecting the Canadian Pacifie Railway.
| ssented to 148k Juwe, 1872

" HEREAS by the terms and conditions of the admission of ©eamdie
British Columbia into union with the Deminion of Canada,
set forth and embodied in an address to Her Majesty, adopted hy
the Legislative Couneil of that Colony, in January, 1871, under
the provisions of the one hundred and forty-sicth section of “The
British Novth Awerica det, 1867, and ladd before both the Houses
of the Parliament of Capada by His Excellensy the Governor
General, during the now last session thereof, and recited and con.
curred in by the Senate and House of Commons of Canada during
the said session, and embodicd in addresses of the said Houszes to
Her Majesty under the said section of the British Narth America
Act, and approved by Her Majegty and embodied in the Order in
Council admitting British Columbia into the union under the said ;..
Act, ns part of the Dominion of Canada, from the twentieth day Agreement
of July 187),—it is among other things provided, that. the b Britidh
Government of the Dominion undertake to securs the commence- tn Pacific
ment simultaneously, within two years from the date of the Bailway.
union, of the construction of a railway from the Pacific towards
the Rocky Mounteins, and from such point as may be selected,
east of the Rocky Mountains towards the Pacific, to connect the
seaboard of British Columbia with the railwa s system of Canada;
and further, to secure the completion of such Railway within ten
years from the date of the union;—The Government of British
Columbia agreeing to convey to the Dominion Govermment, in
trust, to be appropriated in such manner as the Dominion Govern-
ment may deem advisable in furtherance of the construction of
the said railway, a similar extent of public lands along the line
of railway throughout its entire length in British Columbia, not
i

JBO111
CPFEDO 2
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FC01180

Cap. 71 Canadian Facific Railway. 35 Vier.

to cxceed, however, twenty miles on each side of the said line, as
may be appropriated for the same purpose by the Dominion
Government from the public lands in the North West Territories
and the Province of Manitoba, subject to certain conditions for
making to the Dominien Government from contiguous lands,
any lands within the said limits which may be held under pre-
emption richt or Crown grant, and for restraining the sale or
alienation by the Government of British Columbia, during the
said two years, of lands within the said limits ;—And whereas, the
House of Commons of Canada resolved during the said now last
session, that the said railway should be constructed and worked
by private enterprise and not by the Dominion Government ; and
that the public aid to be given to secure that undertaking, should
consist of such liberal grants of land, and such subsidy in money,
or other aid, not increasing the present rate of taxation, as the
Parliament of Canada should thereafter determine ; and it is ex-
pedient to make provision for carrying out the said agreement and
resolution : Therefore Her Majesty, by and with the advice and
,gonsent. of the Senate and House of Commons of Canada, enacts as
ollows :—

1. A railway, to be called “The Canadian Pacific Railway,”
shall be made in conformity with the agreement reterred to in the
preamble to this Act, and such railway shall extend from some
point on or near Lake Nipissing and on the south shore thereof,
to some point on the shore of the Pacific Ocean, both the said
points to be determined by the Governor in Council, and the
course and line of the said railway between the said points to
be subject to the approval of the Governor in Council.

2. The whole line of the said railway shall be made and
worked by private enterprise, and not by the Dominion Govern-
ment, and by one company having a subscribed capital of at least
ten million dollars, and approved of and agreed with by the
Gevernorin Council in the manner hereinafter mentioned, and shall
be bond fide commenced within tyo years from the twentieth dayof
July, one thousand eight hundred and seventy-one, and completed
within ten years from the said day; and subject to the said pro-
vision as to commencement and completion, the company s
further be bound to commence and complete at such time or times
as the Government may prescribe, any portion or portions of the
railway lying between points on the line thereof to be defined in
the Order or Orders in &mncil to be made from time to time in
that behalf: Provided always that ten per cent. of the capital of
the company shall be paid up and deposited, in money or Govern-
ment securities, in the hands of the Receiver General of Canada,
before any agreement is concluded between the Governmentand
the company, and shall remain in his hands until otherwise ordered
by Parliament; but if after the payment ivto the hands of
the Receiver General by any company of the said deposit, such
contract should not be finally executed, the Governor in Council
shall order the said deposit to be returned. .

JBO111
CPFEDOO12
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FC01180
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3. The land grant to be made to the company constructing Lasd graut,
and working gxe said railway, to secure the construction of
the samf®, and in consideration thereof, shall not exceed in
the whole fifty million acres; but subject to this limita- Extent.
tion, it may, in the Provinces of Manitoba and British
Columbia and the North West Territories, be equal to but shall
not exceed what would be contained in blocks not exceeding
twenty miles in depth, on eaqh side of the said railway,
alternating with other blocks of like depth on each side thereof
to be reserved by and for the Domiuvion Government, for the
purposes of this Act, and to be sold by it, and the proceeds
thereof applied towards reimbursing the sums expeuded by the
Dominion under this Act: and the lands to be granted to the com- Lande granted
pany may be laid out and granted in such alternate blocks, in to b in
places remote from settlement and where the Governor in Council Jjocys
may be of opinion that such system is ex(‘fcdient, and to be
designated in and by agreement between the Government and the
company ; but no such grant shall include any land then before puoyie,
granted to any other party, or on which any other party has any
awful claim of pre-emption or otherwise, or any land reserved for
Ischool purposes; and the deficiency arising from the exception of
any such lands shall be made good to the company by the grant
of an equal extent from other wild and ungranted Dominion lands:
Provided that, so far as may be practicable, none of such alternate Provism: ast)
blocks of land as aforesaid shall be less than six miles nor more [onrae®
than twelve miles in front on the railway, and the blocks shall be '
so laid out as that each block granted to the company on one side
of the railway shall be opposite to another block of like width
reserved for the Government on the other side of the railway:
And provided further, that if the total quantity of Iand in the Provis; it
alternate blocks to be so granted to the company, should be less plternate
than fifty million acres, then the Government may, in its discre- 46 Rok RsougE
tion, grant to the company such additional (1uantit.y of land te %0,000.0m
elsewhere as will make up with such alternate blocks, a quantity ****
not exceeding fifty million acres; and in the case of such addi-
tional Ii"‘“\t- a quantity of land glsewhere equal to such additional
grant shall be reserved and disposed of by the Government for
the same purposes as the alternate blocks to be reserved as afore-
said by the Government on the line of the railway, and such
additional lands granted to the company and reserved for the
Government shall be laid out in alternate blocks on each side of a
common front line or lines, in like manner as the blocks granted
and reserved along the line of the railway : And the Governor in Right of way.
Council may, in his discretion, %:nt to the company the right of
way through any Dominion lan

In the Province of Ontario, the land grant to the company Landsin
for the purposes aforesaid, shall be such as the Government of the “****
Dominion may be enabled to make, under any arrangement with
the Government of the Province ot Ontario.

The lands to be granted to the company under this section, When and in
may be so granted from time to time as any pertion of the railway is yion Linds may
proceeded be grantod.
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proceeded within quantities proportionate to thelength, difficulty of
construction or expenditure upon such portion, to be determined in
such manner as may be agreed upon by the Government and the
company.

Setsdy 4. The subsidy or aid in money to be granted to the said com-
company.  pany shall be such sum not exceeding thirty millions of dollars in

the whole, as may be agreed upon between the Government and

the company, such subsidy to be granted from time to time by
overtoi instalments ag any portion of the railway is proceeded with, in pro-
portion to the lenath, dificulty of construction, and cost of such
portion :—And the Governor in Council is hereby authorized
to raise by loan in the manner by law provided such swn not ex-
ceeding thirty million dollars as may be required to pay the
said subsidy,

Inan author-
Tz,

Gauge of ail- 5. The gange of the railway shall be four feet eight inches and

oy grades, g half, and the grades thereof, and the materials and manner of

' and in which the several works forming part thereof shall be con-

structed, and the mode of working the railway, including the de-

scription and capacity of the locomotive engines and other rolling

stock for working it, shall be such as may be agreed on by the
Government and the company.

Cempletion 6. The Government of Canada and the company may agree

andworking o€ npon the periods within which any definite portion or portions of

railway. the railway shall be completed : and whenever any portion of the
railway exceeding twenty miles is completed, the Governor in
Council may require the company to work the same for the con-
veyance of passengers and goods at such times and in such man-
ner as may have been agreed upon with the company or provided
in their charter.

Tansport of . 7. Her Majesty's vaval or military forces, and all artillery,

Wi Justy s sy .. .

Jfficers, war - ammunition, baggage, provisions or other stores for their use, and

material, &¢. all officers and others travelling gn Her Majesty’s naval or military
or other service and their. ba and stores, shall at all times,
when the company shall be thereunto required by one of Her
Majesty’s Princli:}n Secretaries of State, or by the Commander of
Her Majesty’s Forces in Canada, or by the Chief Naval Officer
on the North American Station on the Atlantic, or the Valparaiso
Station on the Pacific Ocean, be carried on the said railway
on such terms and conditions, and under such regulations as the
Governor in Council shall from time to time make, or as shall be

;ﬂeed upon between the Government of Canada, and one of Her

jesty's Principal Secretaries of State. '

Costof wurvey 8. The company shall allow as part of the subsid _aformnld,
madeby oy the cost of the survey made in the years one thousand eight hun-
bepartof  dred and seventy-one and one thousand eight hundred and seventy-

part 4 "o
subsidy. two, by the Government of Canada, for the purpose of ascertaining
the best line for the said railway. 9
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9. If there be any company ineorporated by the Parlinment Government
of Cannda with power to construct and work a railway from L, .
Luke Nipissing to the Pacific Ocean, on o line approved by the pny L
Governor in Council under this Aet,—then, if such company have 0l e
the amount of zubseribed mpihll hersinbefore mentioned, and Le the milway.
in the opinion of the Governor in Couneil able to eonstroci amd
work such railway in the manner and within the time herein-
before preseribed, and there be no provision in their Act «of
incorporation preventing an agreement being made with and
earried out by such eompany under this Act and in conformity
with all the provisionz thercof,—the Governor in Counel mny
make such agresment with the comphny, and such asreement
shall be held to e part and pareel of its Aet of incorporation, as
if embodied therein, and any part of such Act inconsistent with
sueh agreement shall be null and void.

10, If there be two or more companics incorporated by the If mers than
Parlizment of Canada, cach having powsr to comstruct and work e AR
a railway over the whole or some part of the line between Lake '
Nipiéﬂiﬂ,';' and the Pacific Occan ap]:li'nvﬂ:] }:_v the Government,
but such companies having together power to construet and work
railways over the whole of such line, and having tosether a
subscribed capital of at lenst ten million dellars,—then the copumes
direetors of the several companies may at any time within way unit,
one month after the passing of this Act, agres together ;‘I’::L:I'(‘,L,“""“'
that such companies !iha-]ll be united and forw ome company, on ’
such terms and conditions as they may think proper, not incon-
sistent with this Act; and such agreement shall fix the rights and
liabilities of the shareholders alter such union, the nmmber of
directors of the eompany after the union, and who shall be
directors until the then next election, the pericd at which such
clection shall take place, the number of votes to which the share-
holders of each company shall he respectively entitled after the
union, and the provisions of their respective Acts of incorporation
and by-laws, which shall apply to the noited company; and
generally such agreement may contain all suel stipulstions and
provisions as may be deemed necessary for determining the rights

of the respective companies and the shareholders thereof after the
union.

11. Whenever any agreement of smalramation shall have Agreement to
been made under the next preceding section, the directors of cach MEetele .
of the companies which it is to affect shall eall a speeial meeting shurcbolders
of the shareholders of the company they vepresent, in the manner I F=betive
provided for ealling gencral meectings, stating specially that such
mesting is called for .tie purpose of considering the said agreciment
and ratifying or disallowing the same ; and iént- sueh meeting of
each of the companies concerned, respectively, three-fourths ar
more of the votes of the shareholders attending the same, cither
in person or by proxy, be given for ratifying the said agreement,
then it shall have full effect accordingly, as if all the terms and
elauses therecf, not inconsistent with this Act, were contaived in

an
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Froviso. an Act of the Parliament of Canada: Provided that no such

agreement shall have any effect unless it be ratified as aforesaid
within three months after the passing of this Act, and be
also ratified and approved by the Governor in Council befors
E'Lt._llmr or any of the companies have commenced work opon its
railway,

United comn- 12 From and after the ratification of the agreement for

panies to form N . - "~

une company.  teir anion, the companies united shall be one company, and
the subseribers and stockholders of each shall be deemed sub-
seribers and stockhelders of the company formed, by the union,
according b the terms of the agreement, which shall have foree
and effect, in 3o far as it i3 not inconzistent with this Aet, or with
law, az it embodied iv an Aet of the Parliament of Canada :and
the COrporate Tame of the COTPATLY ghall be soch as pnjvi-l]m]
by the agreement, subject to the provision hereinafter made.

Agreement E3. The Government of Cansda may in its discretion agres
[} madis = » . 0
with compsny With the com any so formed by the union of two or more com-
ue farmed, panies, for the eonstruction and working of the railway in
accordance with thizs Act, in like manner as with a ecompany
eriginally ineorporated for the construetion of the whels line of the
railway :—FProvided that with whatever company such agreement
Corporate is made, the name of such csmpany shall thereafter be = The
“Mm?"d kel Canadian Pacific Railway Company,” and the chief place of busi-
bissineas. ness of the company shall be in the City of Ottawa.

Company may 14, The company with which such agreement as aforesaid is
sarresder it made may, with the consent of the Governor in Council, aur-
ingorporation  vender its Act or Acts of incorporation, and accept instead thereot
and secept 2y, charter to be granted by the Governor embodying the agree-
’ wment, g0 much of this Act, and such of the provisions of its Act
or Acts of incorporation and of the Railway Act, modified as
mentioned  in the next following section, as may be agreed
upen by the Government and the company, and such charter, being
published in the Camnnde Fasefte, with any Order or Orders in
Couneil relating to it, shall, in so far as it is not inconsistent with
this Act, have force and effect as if it were an Act of the Parlia-

ment of Canada,

Tithereiana @ 5. If there be no company, either incorporated originally for
l&mm the construction of the whola line of railway or formed out of two
gOvETmOT MAY OF INOTE companies as aforesaid for that purpose, or if the Govern-
m ment cannot or does not deem it advisable to agree with any such
company for the construction and working of the whole line of
railway under this Act, or is of opinion that it will he more
advantagenus for the Dominion and will better ensure the attain-
ment of the purposes of this Act, that a company should be in-
Conditions on COTpoTated by charter as hereinafter provided,—then, if there be
whichto ks persons able and willing to form such company, and having a sub-
practed. seribed capital of at least ten million dollars, secured to the
satisfaction of the Governor in Couneil, and mady to enter inte
su
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such ent,—the Governor may grant to such persons and those

who be associated with them in the undertaking, a charter
embodying the ment made with such persons, (which shall

be binding on the company) and so much of this Act and of

the Railway Act (as the said Actis modified by any Act of the

present session, with reference to any railway to be constructed

under such Act, on any of the lines, or between any of the points
mentioned in this Act) as may be agreed upon by the Govern-

ment and the company; and such charter being published ju the Publication
Cunada Gazette with any Order or Orders in Council relating to it, o eharter
shall, in so far as it is not inconsistent with this Act. have force and

effect as if it were an Act of the Parliament of Canada : Provi- Proviso.
ded that one of the conditions of the amreement and of the char-

ter shall be, that at least ten per cent of the capital shall be paid

into the hands of the Receiver General, in money or Government
securities, within one month after the date of the charter, and

shall rewain in his hands until otherwise ordered by Parliament.

16. The Government of Canada may further agree with the Agrument for
company with whom they shall have agreed for the construction fonstiutionof
and working of the said railway, for the construetion and ’
working of a lwarch line of railway, from some point on the
railway first hereinbefore mentioned, to some point on Lake
Superior in British territory, and for the construction and working
of another branch line of railway from some point on the rail-
way first mentioned, in the Province of Manitoba, to some point on
the line between that Provinece and the United States of America,—
the said points to be deteymined by the Governor in Council : and To form past
such branch lines of railway shall, when so agreed for, be held °f theraihway.
to form part of the railway first herciubefore mentioned, and
portions of “ The Canadian Pacific Railway :” and in consideration 1and grant in
of the construction and working of such branches a Jand grant in such wasv.
aid thereof may he made to the company to such extent as shall
be agreed upon by the Government and the company : Provided
that such land grant shall not exceed twenty thousand acres per
mile of the branch line in Manitoba,—nor twenty-five thousand
acres per mile of the branch line to Lake Superior.

17. The Governor may from time to time appoint such officers Oficers to
or persons as he may see fit, to superintend the construction of feperintend
the said railway, and the works connccted with it, for the of railway.
urpose of ensuring the faithful performance of the agreement ) .
tween the Government and the company constructing them,
and the observance of all the provisions of the charter of such

company.

18. The company shall from time to time furnish such reports Reporta by the
of the progress of the work, and with such details, as the Govern- Company.
ment may requiie,

19. The expression “the Government,” or “ the Government of Intempesta-
Canada” in this Act, means the Governor in Council, and any- tios-

thing
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thing authorized to be done under this Aet by the Governor, may
be done by him under an Ovder in Couneil ;, and 2oy agreement
malde by the Government with any msilway company, may be
mde with a majority of the directors de ficto of such company,
amd being certified as so made, by the signature of the President
dle fiecto of the company, shall be held to be made by the company
and have offitct aecondingly,

CAP. LXXIT.

An Act to incorpor.ite the Inter-oceanic Railway Company
of Canada.

[ Assented to 14#h June, 1872.]

WHEREE&S, by the terms and conditions of the union of

British Columbia with Canada, the Government of Canada
arreed to secure the commencement simultaneously within tvwo
vears from the date of the union, of the construetion of a railway
from the Pacific Oeean towards the Rocky Mountaine, and from
such point as might be selected east of the Rocky Mountains
towards the Pacific Ocean, to connect with the railway system of
Canadn; and further to secure the completion of the said railway
within ten years from the date of the union;

And whercas the Parlinment of Canada, passed a resofution
declaring  that the said railway should be constructed and
worked by private enterprise, and not by the Government of
Canada ; and that public aid should be given to secure the com-
pletion of such railway, to consist of liberal grants of lands, and
subzidies in money, or other aid, ns the Parliament of Canada
wmight determine;

And whereas it is highly expedient that a great national Tnter-
oceanic Railway, aided and subsidized by Parliament, should be
managed, controlled and worked in the interest of the Dominiog,
and as far as possible, by persons who are residents of Canada and
subjects of Her Majesty ; '

And whereas the persons hereinafter mentioned, residents of
Canada, and subjects of Her Majesty, are desirous of associating
themselves togetheras a company forthe purpose of constructing
the said railway ; and, by their petition, have prayed to be ineor-
porated and invested with such powers as may enable them
effectually to esrry out the undertaking; and it is expedient
to grant their prayer :

Thevefore Her Majesty, by and with the advice and consent of
the Senate and House of Commons of Canada, enacts as follows :‘1"

JBEO111
CPFEDOMZ

Page: 252



Page: 253

Annex D: 1874 CPR Act

116 Chaps, 13, 14, Public Works, &e. - 87 Vot

Interpretation 3. The term “conveyance” in this Act includes a “surrender”

fléou:?,'ﬂ:mm_. to the Crown, and any conveyance to the Crown or to the Minister
of Public Works, or any officer of that Department, in trust for or
to the use of the Crown, shall be held to a surrender ; and no
gurrender, conveyance, agreement or award under the said Act or
thia Act shall require registration or enrolment to preserve the
rights of the Crown under it, but may be registered in the Regis-
try Office of Deeds for the place where the lands Lie, if the Minister
of Pablic Works deems it advisable.

* Lands and 2, The expression “lands and pr'%:}laeﬂy” includes real rights,
Property.”  casernents, servitudes and damages, and all other things for which
compensation is to be paid by the Crown under the said Act.

Seetion 26 0f 4 So much of the twenty-sixth section of the said Act, as re-
A s quires that the compensation in any case therein veferred to, shall
paid within six months after it has been agreed om, appraised
or awarded, shall not apply to any ease where such compensation
is paid into court under this Act, except that such payment into
court shall be made within the said time; and all the foregoing
provisions of this Act shall apply to any lands or property taken,
or the compensation for which was agreed upon or awarded, before
Proviso, the passing of this Act, but in such last mentioned case the com-
pensation if paid into court shall be so paid within six months
after the passing of this Act,

CHAP. 14.

An Act to provide for the construction of the Canadian
: Pacific Railway:
[Aszented to 26th May, 1874.]

Preambla. WHEREAS by the terms and conditions of the admission of
Recital of part British Columbia into Union with the Dominion of Canada,
of order of H. get, forth and embodied in an address to Her Majesty adopted by,
rj.];niﬁﬁ,:’;mﬂ the Legislative Council of that Colony in January, One thousand
British Colura- gigcht hundred and seventy-one, under the provisions of the one
mme hundred and forty-sixth section of “ The British Nerth dmerica
Act, 1867, and laid before both the Houses of the Parliament of
Canada during the Bession of One thousand eight hundred and
seventy-one, and concurred in by the Senate and House of
Commons of Canada, and embodied in addresses of the said
Houses to Her Majesty under the said section of “ The Britisl
Novth Ameviea Act, 1867," and approved by Her Majesty and
embodied in the Order of Her Majesty in Council of the sixteenth
day of May, One thousand eight hundred and seventy-one,
admitting British Columbia into the Union under the said Act as
part of the Dominion of Canada, from the twentieth day of July,
One thousand eight hundred and seventy-one, it is among other
things provided :
That
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That the Government of the Dominion shall construct a railway Agreement.
from the Pacific towards the Rocky Mountains, and from such
point as may be selected for the purpose east of the Rocky Moun-
taing towards the Pacifie, to connect the seaboard of British
Columbia with the Railway System of Canada: and further that
the Government of the Dominion shall secure the commencement
of such railway within two years and its completion within ten
years from the date of the Union;—the Government of British
Columbia agreeing to convey to the Dominion Government, in
trust, to be appropriated in such mauner as the Dominion Govern-
ment may decm advisable in furtherance of the construction of the
said railway, a similar extent of public lands along the line of
railway, throughout its entire length in British Columbia, (not to
exceed, however, twenty miles on each side of the said line) as
may be appropriated for the same purpose Ly the Dominion
Government from the public lands in the North-West Territories
and the Province of Manitoba, subject to certain conditions for
making good to the Dominion Government from contiguous lands
the quantity of land which may be held under pre-emption right
or by Crown grant within the said limits, and for restraining the
sale or alienation by the Government of British Columbia during
the said two years of lands within the said limits.

And whereas the House of Commons of Canada resolved in the fe olutions of
Session of the year One thousand eight hundred and seventy-one, Commons and
that the said railway should be constructed and worked by private Act 35 V., e
enterprise and not by the Dominion Government, and that the
public aid to be given to secure its aceomplishment should consist
of such liberal grants of land and such subsidy in money or other
aid, not increasing the then existing rate of taxation, as the
Parlinment of Canada should thereafter determine ; And whereas
the Statute thirty-fifth Victoria, chapter seventy-one, was enacted
in order to carry out the said agreement and resolution; but the
enactments therein contained have not been effecinal for that

purpose.

And whereas by the legislation of this present Bession, in order Tariff aet of
to provide means for meeting the obligations of the Dominion, the !}?:*T F
rate of taxdMion has been raised much beyond that existing at the " ™
date of the said resolution: And whereas it is proper to make
provision for the construction of the said work as rapidly as the
same can be accomplished without further raising the rate of
taxation: Therefore Her Majesty, by and with the adviee and
consent of the Senate and House of Commona of Canada, enacts as
follows :—

-1, A railway to be called the “Canadian Pacific Railway " Rsilway to be
shall be made from some point near to and sonth of Lake Nipissing nm:'u':”[[mﬁ;ph_
to some point in British Columbia on the Pacific Ocean, both the sing to the
said points to be determined and the course and line of the snid

railway to be approved of by the (Gevernor in Counnil,
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Division into 2, The whole line of the said railway, for the purpose of its

OUT BECHON  sonstruction, shall be divided into four sections;—the first section

First pockion. 0 begin at a point near to and south of Lake Nipissing, and to

extend towards the upper or western end of Lake Superior, to a

point where it shall intersect the second section hereinafter

Second sec-  mentioned ; the second section to begin at some point on Lake

tiou. Superior, to be deterinined by the Governor in Council, and con-

necting with the first section, and to extend to Red River, in the

Third section. Provinee of Manitoba ; the third section o extend from Red River,

in the Province of Manitoba, to some point between Fort Edmon-

ton and the foot of the Rocky Mountains, to be determined by the

Fourthme- CGovernor in Council; the fourth section to extend from the

tion, western terminus of the third section to some point in British
Columbia on the Pacific Ocean.

Branches. 3. Branches of the said railway shall also be constructed as
follows, that is to say :—

From eastern  First—A branch from the point indicated as the proposed

E:?Q:ﬁ %‘a}, eastern terminus of the said railway to some point on the

"Georgian Bay, both the said points to be determined by the
Governor in Couneil.

From Fort Secondly—A branch from the main line near Fort Garry, in
GarmytoPem- the Province of Manitoba, to some point near Pembina on the
southern boundary thereof. -

How this Act 4, The branch railways above mentioned shall, for all intents
ihall bl 8 and purposes, be covsidered as forming part of the Canadian
" Pacific Railway, and as so many distinct sections of the said
railway, and shall be subject to all the provisions hereinafter
made with respect to the said Canadian Pacific Railway, except

in so {ar as it may be otherwise provided for by this Act.

Lines of tele- 5. A line of electric telegraph shall be constructed in advance

wroph. of the said railway and branches, along their whole extent
respectively, as soon as practicable after the location of the line
shall have been determined upon.

Gouge, mate: 6. The guage of the said railway shall be four feet ®ight inches
risls and mode png] g half, and the grades thereof, and the materials and manner
Phoomstrut of and in which the several works forming part thereof shall be
constructed, and the mode of working the railway, including the
description and the capacity of the locomotive engines and other
rolling stoclk, shall be such as may be determined by the Governor

in Council.

T be under 7. The said Canadian Pacific Railway and the branches or
superinten-  gections hereinbefore mentioned, and the stations, bridges and other
dﬂﬂ:&:ﬁ works connected thercwith, and all engines, freight and passenger
ublic Works. cars and rolling stock shall be constructed under the general
superintendence of the Department of Public Works. s
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8. The Governor in Council may divide the several section® of gub.sections
the said railway into sub-sections, and may contract with rny may be "'-*d’t
person, co-partnership or company incorporated or to be herea‘ter by eontract,
incorporated {bereinafter referred to as the * Contractors,” which
expression shall be understood to inclade a single * Contracti~"
for any such work) for the construction of any seetion or s b- .
section of the said railway, including all works conneci:d What the con-
therewith, and all rolling stock required to work the same,and “or frpe ™
the working of the same as hereinafter provided, on such terns B
and conditions as by the Governor in Council may be deemed jist Donditions to
and reasonable, subject to the following provisions :— o

1. That the works on any section or sub-section of the soid Tenders.
railway shall not be given out to any contractor or contractors
exeept after tenders shall have been obtained for the same;

2. That the contract for any portion of the said works shall not Contractors
be given to any contractors unless such contractors give satisfactory ﬂ";ﬁ:{"::d
evidence that they possess a eapital of at least four thousand give security
dollars per mile of their contract, and of which twenty-five per cent. o i
in money, government or other sufficient securities approved by ihe
Governor in Council, shall have been deposited to the credit of the
Receiver Geuneral, in one or more of the chartered banks of the
Dominion, to be designated for that purpose by the Governor in
Council as security for the completion of the contract; and the Further seou-
Governor in Couneil may make such further eonditions as he may r";‘quﬁ}: be
deem expedient for securing the performaneeof the contract, as well
with respect to the construction as to the working of the railway
after completion, and any such condition shall be valid and may be

enforced as provide® by the contract ;

3. That the total sum to be paid to the eontractors shall be stipu- Total sum
lated in the contract, and shall be ten thousand dollars for each m.le i’;‘ﬁﬂ;‘" o
of the section or sub-section contracted for, and that such sum shall limited, and
te paid to the contractors as th8 work progresses by monthly pav- Ilm"i“&f‘"
ments in proportion to the value of the work then actualiy

erformed, (according to the estimates of the engineers designated

or the purpose by the Minister of Public Wcrﬁ;s,} as comparsd
with the value of the whole work ®ontracted for, including rulling
stock and all things to be done or farnished by the contractors ; Guarantee
and except money arising from the sale of lands, as hereinafter B2 be given -
provided, no further sum of money shall be payable to the con- only, ona
tractors as principal, but interest at the rate of four per cent. per ;E:‘%‘s“m
annum for twenty-five years from the completion of the work, on and on'what'
a sum (to be stated in the contract) for each mile of the section or conditions.
sub-section contracted for shall be payable to the contractors, and
guarantees for the payment thexzof shall be given from time to
time to the contractors in Like manner and proportion, and on like
conditions, as payments sre to be made on the principal sum above
mentioned ; and the tenders for the work shall be required t8 Tendersto

state the lowest sum per mile on which such interest and guarantees :fg"ti‘;‘g";
will be required ; rambee,

4,
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Bubsidy in 4. That a quantity of land, not exceeding twenty thousand acres
land : - for each mile of the section or sub-scetion contracted for, shall be

al'n] wopriated in alternate scetions of twenty square miles each
along the line of the said railway or at a convenient distance
Location of  therelrom, each section having a 1'roni.f|.ge of not less than three
dﬂinﬂf‘ fou miles nor more than six miles on the line of the said railway,
sidy: sales of 804 that two-thirds of the quantity of land so appropriated shall
land, &e., by be sold by the Government at such prices as way be from time to
government. e agreed upon between the Governor in Council and the con-
tractors, and the procceds thereof accounted for and paid Lalfs
yoarly to the contractors free froww any charge of administralion
or management,—the remaining third to be conveyed to the
Quality of  contractors. The said lands to be of fair average quality, and not
lanils to include any land already granted or occupied under any patent,
Proviso ax to license of occupation or pre-emption right; and when a sufficient
losation. quantity cannot be found in the immediate vicinity of the railway,
then the same quantity, or ag mueh ag may be required to complete
such guantity, shall be appropriated at such other places as may
be determined by the Governor in Couneil.

When to be 5. That the said blocks of land to be appropriated as aforesaid,
sppropristed. - gh ]| be designated by the Governor in Council as soon as the line
of railway, or of any section or sub-section thereof, is finally
Proviso: as to located : Provided that all such payments of the proceeds of
?;?gi;{{'h“fi{;'},‘ lands sold, and conveyances of lands to be granted shall be so
" made and granted from time to time as the work of construc-
tion is proceeded with, in like manner and proportion and on like
conditions as the money and guarantees above mentioned, and
subject to any conditions of the contract as regpects the construc-

tion or the working of the railway after completion.

Rightof way . That the Governor in Council may further grant to the

throught Pub- gontractors the right of way through government lands, as also
any such lands required for statiods or waork-shops, and geverally
all such lands as may be necessarily required for the purpoese of
constructing or working the said railway.

Clast, of sur- 7. That the cost of auweys' and of locating the line of the
ey soveral sections and sub-sections of the said railway shall be part
" of thie subsidy or consideration allowed to the contractors or not,
as may be determined by the Governor in Council and agreec

upon in the contract enteved into with the contractors.

Railway, ke, 8. Fach scction or sub-section of the said railway, as it is in
ta be property wholg or in part completed, shall be the property of the con-
and :r:rrfedm tractora for the same, and shall be worked by and for the advan-
by them. tage and benefit of such contractors under such regulations as
onditions. gay, from time to time, be made by the Governor in Council, as
regards the rates chargeable for passengers and freight, the number
and description of trains to be run, and the accommodafion to ba

afforded for freight snd passengers,

n

)
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9. All and every the provisions of the © Railway Act, 1868," in Rallway Act,
go far as the ]:rru-ui};inus ptl.h.erraiv. contained are a.p%lica.hle to the 1568 toppir:
said Canadian Pacific Railway, or any section or sub-section
thereof, and are not inconsistent with or repugnant to the pro-
vigions of this Act, shall be considered as forming part of this
Act, and are hereby incorporated therewith.

10. In applying the said Railway Act to the Canadian Pacific How inter-
Railway or any portion thereof, the expression *the Railway ” iﬁﬁu‘:”'w
shall be construed as meaning any section or sul-section of the '
said rvailway, the construction of which has been undertaken by
any eontractors—and the expression “the Company " shall mean
the contractors for the same ; and such contractors shall have all
the rights and powers vested in Companies by the said Act.

11, As respects the said railway, the eighth section of “ The Seilt_ignﬁ
Builway Act, 1868" relating to Plans and Swerveys, shall he f?p];nidhﬂf"

subject to the following provisions :— Burveys,”

It shall be sufficient that the map or plan and book of reference Deposit of
for any portion of the line of the railway, not being within any jnee or plan,
district or county for which there is a Clerk of the Peace, be
deposited in the office of he Minister of Public Works of Canada,
and any omission, mis-statement or erroncous deseription of any
lands thercin may be corvected by the contractor with the consent
of the Minister, and certified by him ; and the railway may then
be made in accordance with such certified corrcetion.

The cleventh sub-gection of the said eighth section of the Rail- Deviationa.
way Act shall not apply,to any portion of the railway passing
over ungranted lands of the Crown, or lands not within any
surveyed township in any Province; and in such places, devia-
tions not exceeding five miles from the line shown on the map or
plan, approved by the Minister of Public Works, shall be allowed,
on the approval of the engineer employed by the said Minister,
without any formal correction or certificate, and any further
deviation that may be authorized by the Governor in Council,
and the railway made in accardance with such authorized
deviation,

The map or plan and book of reference made and deposited in Proof of map
accordance with this section, after approval by the Government, o plan, &c.
shall avail as if made and deposited as required by the said = Ths
Railway Act, 1868,” for all tha purposes of the said Act, and of
this Act ; and any copy of the same or extract therefrom, certi-
fied by the said Minister or his deputy, shall be received as
evidence in any court of law in Canada.

It shall bz sufficient that a map or profile of any part of the When there is
completed vailway, which shall not lie within any county or district mﬁi"‘”
having a regisiry office, Le filed in the office of the Minister of ~
Prhlic Works.

13

"
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fec;ﬁ re- 12, The provision made in sub-sections thirty, thirty-one and
chmbrances  bHITEY-two, of section nine of “ The Railway Act, 1868,” as to
how to apply. Incumbrances on lands acquired for the said railway shall apply
to lands so acquived in the Provinces of Manitoba and British
Columbia, and in the North-West Territories; and as respects
lands in the North-West Territories, the Court of Queen’s Bench
for the Province of Manitoba shall be held to be the Court in-

tended by the said sub-sections,

Examim-:&ii 13. In the Provinces of British Columbia snd Manitoba, any

certain Jud in Judge of a superior or connty court shall have all the powers given

British Co- by the said Act to a County Judge, and in the North-West Terri-

emkin, ang POTiES such powers shall be exercised by a Judge of the Court of
g.ﬁ T:lr Terri- Queen’s Bench of the Provinee of Manitoba,

Power to take 14, It shall be lawful for the contractors to take from any

waterials.  poblic lands adjacent to or near the line of the said railway, all

stone, timber, gravel and other materials which may be necessary

or useful for the construction of the railway; and also to lay out

And to take and appropriate to the use of the contractor a greater extent of

:tmi:“d&ff lands, whether public or private, for stations, depots, workshops,

' buildings, side-tracks, wharves, harbors, and roadway, and for

establishing screens against snow, than the breadth and quantity

mentioned in “ The Railway Aol, 1868" such greater extent

taken, in any case, being allowed by the government, and shown

on the maps or plans deposited with the Minister of Public Works,

Notices in 15. As respects places not within any Province, any notice
) required by “ The Railway Acf, 1868,” to be givenin the “ Official
Gazette " of & Province, may be given in the Canada Gusette.
- =
Formof con- 16, Deeds and conveyances of lands to the contractors (net
L"ﬁ?ﬁiﬁ,’ being letters patent from the Crown) may, in so far as circum-
stances will admit, be in the form following, that is to say .—

“ Know all men by these presents, that I, A.B., in consideration
of - paid to me by the contractors for section
(or as the case may be) of the Canadian Pacific Railway the
receipt whereof is hereby acknowledged, grant, bargain, sell and
convey unto the said contractors for section
successors and assigns, all that tract or parcel of land (describe the
{and) to have and to hold the said land and premises unto the
said contractors, their successors and assigns for ever,

“Witness my hand and seal, this day of
One thousand eight hundred and
“Bigned, sealed and delivered j
in presence of A-B. (L8]
“C.D.
“EF.”

or in any other form to tfe like effect.
17.
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17. Her Majesty's naval and military forces, whether Imperial Terms of con-
or Canadian, regular or militia, and all artillery, ammunition, y¥3#°f
ae, provisions, or other stores for their use, and all officers stores, &c., ?y
and others travelling on Her Majesty's naval or military or other contractors.
service, and their bag, and stores shall, at all times, when the
contractors shall be thereunto required by one of Her Majesty's
incipal Secrotaries of State, or by the Commander of Her
jesty’s forces in Capnda, or by the Minister of Militia and
ence of Canada, or by the Chief Naval Officer on the North
American Station on the Atlantic or on the Pacific Ocean, be
carried on the said railway by the contractors on such terms and
conditions, and under such regulations as the Government shall,
from time to time, make.

18. The Justices of the Peace for any county or district in Asto exercise
British Columbia and Manitoba, assembled in general or quarter §f bowersof |
sessions, shall have the power vested by section forty-nine ef Peace under
“The Railway Act, 1868, in the justices so assemblod in the Railway Act.
Province of Ontario as to the appointment of railway constables,
and in places where there are no such sessions, any two Justices
of the Peace in any Province, or in any place not within a
Province, shall have the powers given by the said section to any
two Justices of the Peace in Ontario for the appointment and
dismissal of any such constables ; and where there is no Clerk of
the Peace the record of the appointment of constable shall be dis-
pensed with,

GENERAL TPROVISIONS,

9. Any felony or misdemeanor in contravention of the “ Penal As to offences
Clauses” of “The Railway Act,1868,” committed in the Province Afainst pemal
of Manitoba or British Columbia, shall be tried, punished, and way Act, 1568,
dealt with in such Province, by and before the court or tribunal
having cognizance of felonies and misdemeanors respectively (as
the case may be), and punished in the manner provided by the
said Act ; and, if committed in any place not within the Province, Where trisble,
may be tried, punished and dealt with by any court having' like &,
Jurisdiction, in British Columbia, Manitoba or Ontario, in any of
which Provinces the offender may be arrested and dealt with
as if the offence had been committed there; or he may be arrested
in the territory where the offence is committed, and committed by
any Justice of the Peace for such territory for wrial at such court,
and in such county, district or place in either of the said Pro-
vinces, as the justicc may think most convenient, and to the
common gaol wl‘lereof he may commit such offender, and authorize Tmprisonment.
his being conveyed by any constable; and if the punishment to
which he is sentenced be imprisonment in the penitentiary, and
there be no penitentiary in the Province, such imprisonment shall
be in the common gaol for the place where he is convicted ; and
any offence against the said “ Penal Clauses,” or any other scction
of the said Act thereby cognizable before a Justice or Justices of
the Peace, shall be cognizable before a Justice or Justices g the

cace
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Pecuniary  Peace for the place where the offence is committed ; and if any

penalties pecuniary penalty be imposed, and there be no party entitled to
receive it under the said Act, it shall be paid to the Recciver

Toapply to General, to the credit of the Railway Inspection Fund. And this

mﬂ?’mw section shall apply as well to any part of the said railway, con-
structed by the Government of Canada as a public work, as to
any portion thercof constructed by contractors. '

Rightof pur- 1@, In every contract for the construction of the said railway
ﬂ':ﬁ:fm WI,;_ or of any section or sub-section thereof, the Government of Canada
wractors by shall reserve the right to purchase under the authority of Parlia-
f;:;;‘i_b“ ment, the said railway or such section or sub-section thereof, on
payment of a sum equal to the actual cost of the said railway,
section or sub-section, and ten per cent. in addition thereto,—the
subsidies in land and money granted or paid by the government
for the construction of the said railway being first returned or
deducted from the amount to be paid, the lands sold being valued
at the full amount the contractors may have received from the

sale of such lands as may have Leen sold.

Agtoeontrncts 11, No contract for the construetion of any portion of the main
for any part of ling of the said railway shall be binding until it shall have been
" laid before the House of Commons for one month without being
disapproved, unless sooner approved by a resolution of the House,

Anyportion 12, In case it shall be found by the Governor in Council more
{‘)‘; ) Uf,e'z’_‘n’{']“ advantageous to construct the sajir’ railwiy or any portion thereof,
mentasa A8 & public work of the Dominion of Canada, the construction
ublic woke if ghoreof shall be let out by contracts offered to public competition,
advantageous, and the Governor in Council may establish from time to time the
mode and regulations under which the contract shall be given,
Frovion in - gnd the railway or such portion thereof shall be constru and
such cave. warked after it shall have been completed, including the rates to
be charged for freight and passengers; such regulations not being
contrary to any of the provisions of the Acts regulating the
Department of Public Works or to any other Act or law in force

in the Dominion.

How branch 13. The branch raillways shall be constructed as follows, that

o oy may 18 to say : That section of the first branch extending from the

Bemadeby ~ eastern terminus of the first section of the said railway to some

comtractons.  noint on the Georgian Bay to be fixed as aforesaid, shall be con-
stiucted by contractors as o private enterprise on the same ferms
and conditions as provided with respect to the main line of the

Or ns s public said railway, or any section thereof—or as a public work of the

work, Dominion under such contract or contracts as may be agreed upon
and sanctioned by the Governor in Counneil. :

Bonnses or 4. The Governor in Council may also grant such bonus or

sobridies in aid % . >3 . -
of Ruilways DOUSES, subsidy or subsidies to any company or compauies

from eastern  alveady incorporated or to be hereafter incorporated, not exceed-

o e:i!:.jt:-;oﬂ! ing twelve thousand dollare per mils, as will seenve the congtrace
' - . tion
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tion of the branch lines extending from the eastern terminus of proposed Rail-
the said Canadian Pacific Railway to connect with existing or W*
proposed lines of railway ; the granting of such bonuses or sub- Conditions.
sidies to be subject to such conditions for securing the rununing

powers and other righte over and with respect to the whole or

any portion of the said branch railway, to the owners or lessees

of the main line of the said railway or of any section thereof, or

to the owners or lessees of any other railway connecting with the

said branch railway, as the Governor in Council may determine;

but every Order in Council granting such subsidy shall be laid Ratifieation
before the House of Commons for its ratification or rejection, and B u‘fn‘:g;g of
shall only be operative after its ratification by resolution of the required.
House.

15. The Governor in Courcil may, at any time after the con- Arrangements
struction of the said branch railway, make with the company or :‘,’;,‘,g‘:é“fn"
companies owning any portion of the said branch railway, such portion made
arrangement for leasing to such company or companies any por- ¥ = Gt'°““"
tion of the said branch railway which may belong to the govern-" "
ment, on such terms and conditivns as may be agreed upon,—such
lease not to exceed a term of ten years; and may also make such
other nrra.n§ements as may be deemed advantageous for working
the said railway in connection with that portion of the said branch
railway belonging o such company or companies : Provided no proviso : for
such contract for leasing the said branch railway, and no such ﬂwmvnz af \
agreement for working the said railway in connection with any mons.
other railway shall be binding until it shall have been laid before
the House of Commons for one month without being disapproved
unless sooner approved by a resolution of the House.

16. The branch of the said railway, from Fort Garry to Pem- Branch from
bina, in the Province of Manitoba, shall be built either asa private fort Garey to
enterprise, on the terms and conditions on which the main line g bomade
may be constructed, or as a public work of the Dominion, under
suc{ contract or contracts as may be agreed upon and sanctioned

by the Governor in Council.

17. The Governor, by Order in Council, shail have the right to commence-
determine the time when the works on each section or sub-section ek &e., of
of the said railway shall be commenced, proceeded with, and geotion”

completed.

18. The contractors shall furnish such information of fthe Information
progress of the works as may be required by the Minister of {0 befurnished
Public Works, and such statistical details, accounts and informa. e -
tion as may be required from them after completion.

19. The Minister of Public Works shall, within one month of Report by
the opening of each session, lay before the two Houses of Parlia- f?_"%f"&,"{,w
ment a report of the progress of the works, and of the sums liament ot
expended, together with copies of all contracts entered into since % session,

the



126 Chap. 14. Canadian Pacific Railway. 37 Vicr.

the last report made to Parliament, for the construction of the
said railway or any portion thereof, or fur the running or work-
ing of the same, '

Governor in ~ 20. The Governor in Council shall have the power at'a;n}' time
EJ':;;% my to suspend the progress of the work until the then next session

grresa of works, Of Parliament.

Appropristion 21, Out of the sums of money to be raised under the Act of

ot Ratonay  the present session, intituled “An Al to authorize the raising of

with Tmperial @ loun for the construction of cerlain Public Works, with the

guazanies,  benefit of the Imperial guaramtee for a portion thereof,” and

" subject to the provisions of the said Act, the Governor in Council

may from time to time apply sums not exceeding in the whole

two million five hundred thousand pounds sterling out of the sum

so raised with the Imperial gnavantee, and sums not exceeding

Outafloan  in the whole fifteen midjun dollars out of the sum raised under

not 8o guarat- the said Act without the Imperial guarantee, for the construction
of the said railway, and the purposes of this Act.

Separate ac- 22, Separate accounts of the money expended under this Act
comtaof  gnd of the sums proceeding from the sale of any of the lands
mﬁh:&’ appropriated by this or any other Act for the constructing or
assisting in the construction of said railway and branches thereof,
shall be kept by the Receiver-General, and all sums required for
the ca.rryinﬁ' out of this Act shall be paid out of money, mentionei
in this or the next preceding section, and not out of any other
What menies Tund, except that the Governor in Council may (as provided by
unlyﬁisaél be  the Act last cited) authorize the advance, out of the Consclidated
N vingout Revenue Fund, of such sums as it may be necessary to expend
this Act. for the purposes aforesaid, before the said loans can be raised,—such
sums to be repaid to the Consolidated Revenue Fund out of the
loans,

Aciof 1872 o | 23 The Act intituled ~An Act respecting the Coanadian
71, repeled,  Pacific Railway,” passed in the session of 1872, by the Parliament
of Canada, is hereby repealed,

short tile, 24 This Act may be cited as “The Cunadian Pacific Railway
Act, 1874

CHAP,

Page: 263



Annex E: 1881 CPR Act, including text of 1880 Contract

TREATIES

A ST PG

BETWEEN

'HER MAJESTY, THE QUEEN,

TR T

®

FOREIGN POWERS.

. OTTAWA:
PRINTED BY EROWN CHAMBERLIN,
LAW PRINTER (FUOR CANADA) TO THE QUEEN'E MOET EECELLENT MAJESTY,
ANKG poMisl, JEEL .

JBoi10
CRFEDMNE

Page: 264



Page: 265
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. " CHAP. 1.
An Act respecting the Canadian Pacific Railway.

[Aszented to 156k February, 1881.]

\V HEREAS by the terms and conditions of the admission proamble.
of British Columbia into Union with the Dominion of

Cunada, the Government of the Dominion has assumed the

obligation of causing & Railway to be construeted, connect-

ing the seaboard of Dritish Columbia with the Railway

system of Canada ;

And whereas the Parlisment of Canada has repeatedly preference of
declared a preference for the construction and operation of Parliameut
such Railway by means of an incorporated Company aided i,n;;-ﬁ;it::f;
by grants of money and land, rather than by the Govern- psay.
ment, and certain Statutes have been passed to enable that
conrse to be followed, bnt theenactments therein contained
huve not been effecinal for that parpose ;

And whereas certain sections of the said Railway have Grester part
been constructed by the Government, and others are in i sesen-
conrse of construction, but the greater portion of the main * o
line thereof has not yet been commenced or placed under
vontract, and it is necessary for the development of the
Morth-West Territory and for the preservation of the good
fnith of the Government in the performance of its obliga-
tions, that immediate steps should be taken to complete and
operate the whole of the said Railway ;

And whereas, in conformity with the expressed desire of Oontract ens
Parliament, & contract has been entered into for the construe- tered inte.
tion of the said portion of the main line of the said Railwary,
and for the permanent working of the whole line thereof,
which contract with the schedule annexed has been laid
bLelore Parliament for its approval and a copy thereof is
uppended hereto, and it is expedient to approve and ratify
the said contract, and to make provision for the carrving out
of the same :

voL 1—I14 Therelore
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CPFEDODS



Cootract ap-
proved.

Charter may
be granted.

Publication
and effect of
charter.

Certain
grants of
_money aad
land may be
mice to the
company
chartered.

Conversion
of mopey

graat autho:-
ized.

Certaio ma-
terials may

be admitted
free of dulr,

Chap. 1. Canadian Pacific Railway. 44 Vicr.

Therefore Her Majesty, by and with the advice and con-
sent of the Senate and House of Commons of Canada, enacts
as follows :— '

1. The said contfact, a copy of which with schedule
annexed, is appended hereto, is hereby approved and
ratified, and the Government is hcreb{ authorized to per-
form and carry out the conditions thereof, according to their

purport.

2. For the purpose of incorporating the persons mentioned
in the said contract, and those who shall be associated with
them in the undertakinF and of granting to them the
powers necessary to enable them to carry out the said con-
tract according to the terms thereof, the Governor may grant
to them in conformity with the said eontract, under the
corporate name of the Canadian Pacific Railway Company,
a charter conferring upon them the franchises, privileges
and powers embodied in the schedule to the said contract
and to this Act appended, and such charter, being published
in the Canada Gazette, with any Order or Orders in Council

‘relating to it, shall have force and effect as if it were an Act

of the Parliament of Canada, and shall be held to be an

‘Act of incorporation within the meanicg of the said

contract,

3. Upon the organization of the said Company, and the
deposit by them, with the Government, of one million dol-
Jars in cash or securities approved by the Government, for
the parpose in the said contract provided, and in considera-
tion of the completion and perpetual and efficient operation

‘of the railway by the said Company, as stipulated in the

said contract, the Government may grant to the Company
a subsidy of twenty-five million dollars in money, and
twenty-five million acres of land, to be paid and conveyed
to the Company in thé manner and proportions, and upon
the terms'and conditions agreed upou in the said contract,
and may also grant to the Company the land for right of
way, stations and other purposes, and such other privileges
as are provided for in the said contract. And in heu of the
payment of the said money subsidy direct to the Company,
the Government may convert the same, and any interest
accruing thereon, into a fand for the payment to the extent
of such fund, of interest on the bonds of the Company,
and may pay such interest accordingly; the whole in
manner and form as provided for in the said contract.

4. The Government may also permit the admission free
of duty, of all steel rails, fish plates and other fastenings,
spikes, bolts and nuts, wire, timber -and all material for
bridges to be used in the original construction of the said
Canadian Pacific Railway,as d:gﬁned by the Act thirty;eventh

ictoria,
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Vicloria. chapter fourteen, and of a telegraph line in con-
nection therewith, and all telegraphic apparatns required
for the first equipment of such telegraph line, the whole as
provided by the tenth section of the said contract.

3. Pending the completion of the eastern and central Companyto
sections of the said railway as described in the said contract, bave posses-
the Government may also transfer to the said Company the pletea per
possession and right to work and run the sereral portions of !ons of the
the Canadian Dacific Railway as described in the said Act y:
thirty-seventh Vietoria, chapter fourteen, which are already
construcled, and as the same shall be hereafter completed ;
andupon the completion of the said eastern and central
sections the Government may convey to the Company, with Conveyanee
a suitable number of station buildings, and with water ser- ‘bereol to -
vice (but without equipment), those portionsof the Canadian o, b
Pacific Railway constructed, or agreed by the. said contract soufmel 1
to be constructed by the Government, which shall then be P77
completed ; and upon completion of the remainder of the por- i
tion of the said railway to be constrncted by the Govern-
ment, that portion also may be conveyed by the Govern-
ment to the Company, and the Canadian Pacific Railway
defined as aforesaid shall become and be thereafter the abso-
lute property of the Company; the whole, howerver, upon
the terms and conditions, and subject to the restrictions and
Iimitations contained in the said contract.

6. The Government shall also take securily forthe contin- g,oorie mar
uous operation of the said railway during the ten years ve taken for
next eubsequent to the completion thereof in the manner gfecation of
provided by the said contract. :

SCHEDULLE.

Tis CONTRACT AND AGREEMENT MADE BETWEEN HER
MajesTY THE QUEEN, acting in respect of the Dominion
of -Canada, and herein represented and acting by the
Honorable Sir CHARLES Tureer, K.C.M.G., Minister of
Railways and Canals, and George Stephen and Duncan
MeclIntyre, of Montreal, in Canada, John 8. Kennedy of

.+ New York, in the State of New York. Richard B. Angus
- and James J, Hill, of St. Paul, in the State of Minnesota,
“Morton; Rose & Co., of London, England, and Kohn,
-+~ Reinach & Co., of Paris, France,
Witnesses: =
“That the parties hereto have contracted and agreed
“with each other as follows, namely :—

1.-For the better interpretation of this contract, il is Interpretn-
hareby declared that the portion of railway hereinafter called ton clavee.
4he Thistera section, shall comprise that part of the Canadian Esstern zec-
- Pacific Railway to be constracted, extending froma the et
Western

&F

2
o Nl

JBO110
CPFEDOD15




B Chap. 1. Canadian Pucifie Ruihway. 44 Vior.

Western terminus of the Canada Central Railway, near the
East end of Lake Nipissing, known as Callander Station, te
a point of junction with that portion of the said Canadian
Pacific Railway now in course of constructitn extending
from Lake Buperior to &elkirk on the East side of Red
) Tliver; which latter portion is hereinafter called the Lake
Lake 3u Superior zection. That the portion of said railway, now
fier seetion. - partially in course of construction, extending from Selkirk to
Oentral see.  Kamloops, is hereinafter called the Central section ; and the
tion. portion of said reilway now in course of construction,
extending from Kamloops to Port Moody, is hereinalter
0., Rail-  called the Western section. And that the words “ the Ca-
wap, nadian Pacific Railway,” are intended to mean the entire
. rail way, as described in the Act 37th Victoria, chap. 14. The
gompany.  individual parlies hereto, are hereinalter described as the
Company ; and the Government of Canada is hereinalter
Government. galled the Government.

Becurity to 2. Tha coniractors immediately afier the organization of

begiven b¥ jhe said Company, shall deposit with the Government

the company, ., s .
£1,000,000 in cash or approved securities, as a security for

Semditi the construction of the railway hereby contracted for. The

onditions _ L .

thereot. Government shall pay to the Company interest on the cash
deposited at the rate of four per cent. per annum, half
yearly, and shall pay over to the Company the mterest
received upon securities  deposited,—the whole uantil
default in the performance of the conditions herveof, or
until the repayment of the deposit; and shall return the
deposit to the Company on the completion of the railway,
according to the terms hereof, with any interest acerued
thereon.

Bustern and 8 The Company shall lay out, construet and equip the
toms 1w pe  Baid Hastern section, and the said Central scetion, of a
constructed  uniform gange'of 4 feet 8} inches ; and in order to establish an
by compaay " approximate standard whereby the quality and the character
of the railway and of the materials used in the construction
thereof, and of the equipment thereof may be rezulated, the
Union Pacific Railway of the United Staies as the same
was when first construcled, is hereby selected and
Swandurd of fized as such standard. And if the Government and the
raflwar a2t Company should be unable to agree as to whether or not
Tuss of din: any wWork done or materials furnished under this contract
.:E::::‘::;n; are in fair conformity with such standard, or as to any other
to it. question of fact, excluding questions of law, the subject of
dizagreement shall be, fror tima o time, referred to the de-
termination of three referecs, cne of whom shall be chosen by
the Government, one by the Company, and one by the two
referees =0 chosen, and such velerces shall decide as to the
party by whom the expense of such relerence shall
be defrayed. And if snch two referess should be unable
io agres upon a third referee, he shall be appm:]tééed

CPFEDMG
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at the instance of either party hereto, after notice
10 the other, by the Chief Justice of the Supreme Couri of
Onnada.  And the decision of such referees, or of the ma-
jority of them, shall be final.

4, The work of construction shall be comménced at the Commence-
vaslern extremity of the Eastern section not later than the @8t ;';:_"‘
first day of July next, and the work upon the Central section gress of the
shall be commenced by the Company at such point towards mork:
the eastern end thereof on the portion of the line now
under construction as shall be found convenient and as shall
be approved by the Government, at a date not later than
the 1st May next. And the work upon the Eastern and
Uentral sections, shall be vigorously and continuously car- .
ried on at such rate of annual progress on each section as
shall enable the Company to complete and equip the same and
ench of them, in running order, on or before the first day of
May, 1891, by which date the Company hereby agree to com- Period for
plete and equip the said sections in conformity with this con- P o
tract, unless prevented by the act of God, the Queen's enemies,
intestine disturbances, epidemics, floods, or other. causes
beyond the control of the Company.® And in case of the
interraption or obstruction of the work of construction
from any of the said causes, the time fixed for the comple-
tion zf the railway shall be extended for a corresponding
period.

o,

5. The Company shall pay to the Government the cost, ac- As to portion
cording to the contract, of the portion of railway, 100 milesin S Al 40
length, extending from the city of Winnipeg westward, up lo by Gorern.
the time at which the work was taken out of the hands of the ™"
contractor and the expenses since incurred by the Govern-
ment in the work of construction, but shall have the right
to assume the said work at any time and complete the same,
paying the cost of construction as aforesaid, so far as the

sume shall then have been incurred by the Government.

RO s,
R O

,mﬁ
5 A
3 0 SR 3

6. Unless prevented by the act of God, the Queen's Goverament
enemies, intestine disturbances, epidemics, floods or other m:::“;“o"
cnuses beyond the control of the Government, the Government ucder eon-
shall cause to be completed the said Lake Superior section, fact within
by the dates fixed by the existing contracts for the construc- by contract.
tion thereof; and shall also caunse to be completed the
portion of the said Western section now under contract,
nunamely, from Kamloops to Yale, within the period fixed by
the contracts therefor, namely, by the thirtieth day of June,

1885 ; and shall also cause to be completed, on or before the
firsi. day of May, 1891, the remaining portion of the said
Western section, lying between Yale and Port Moody, which
shall be constructed of equally good guality in every respect
. with the standard hereby created for the portion hereby

. contracted for. And the said Lake Superior section, and the

portions
JB0110
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portions of the said Western section now under contract, shall
pe completed as mnearly as practicable according to the
specifications and conditions of the contracts therelor, except
in so far as the same have been modified by the Government
prior to this contract.

Gq?lplltcd b 7. The railway consiructed under the terms hereof shall
teopeny of  be the property-of the Company : and pending the comple-
epmpacy,  {ion of the Hastern and Ceniral sections, the Government
shall transfer to the Company the possession and right to work
and run the several portions of the Canadian Pacific Rail-
way already constructed or as the same shall be completed.
Tramsferof  And upon the completion of the Eastern and Central sections,
Tiracied by the Government shall convey to the Company,with a suitable
Goversment. number of station buildings and with water service (but
without equipment), those portions of the Canadian Pacific
Railway construeted or to be constructed by the Government
which sball then be completed ; and upon completion of the
remsainder of the portion of railway to be constructed by the
Government, that portion ghall also be conveyed to the Com-
pani: and the Canadian Iacific Hailway shall become and
Company to be therealter the absolute property of the Company. And
cperate ib0  jhe Company shall thereafter and forever efficiently main-

il 1 . . ' .
ver - tain, work and run the Canadian Pacific Railway.

Company e B. Upon the reception from the Govemment of the
e Pns. Iossession of each of the respective portions of the Canadian
ferrad Pacific Railway, the Company shall equip the same in con-
them. formity v ith the standard herein established for the equip-

ment of the sections hereby contracted for, and shall there-

after maintain and efficiently operaie ithe same.

Subsidy in 9, In consideration of the premises, the Government agree

poney 18d 4o grani to the Company a subsidy in meney of §25,000,007,
and in land of 25,000,000 acres, for which subsidies the con-
struction of the Canadian Pacific Eailway shall be complet-
ed and the same shall be equipped, mainlained and operaied,
—the said subsidies respectively to be paid and granted as the
awork of construction shall proceed, in manner and upon the
conditions following, that is to say:—

Apporilon- a. The said subﬁ:id'jr" in money is hereby divided and

ment of ; r ¢
mfw:_ appropriated as follows, namely :—

CENTRAL SEQTION.

Asgamed at 1,350 milea—
1zt —500 miles, i‘-} Fi0,000 per 171 [ T——————— 1]
i i

Ind.—4% M 3,338 S - 11}
FLG, 000, GO0
EASTERY SECQTION.
Asmumed &t 830 miles, subeidy equal to FL5 38 LEL per mile. e cn o 10.&60,[3;3&
$15,000,000
smorfnd
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And the said subsidy in land is hereby divided and appro- And of land.
priated as follows, subject to the reserve hercinafter provided

for —
CEXNTRAL EECT.ON.
T8k —900 miles, w5 11500 REred Par mile . s oo . 11,230,000
Tad.—=480 MW 1g BGOEE MO W e e 7.500,060
18,750,000
EABTERN SECTION.
Aiguwed al 630 miles, eubsidr equal to 615,35 seoes per miie........ 6,250,000

25, 001, 000

b, Upon the construction ol any portion of the railway When to be
hereby contracted dor, not less than 20 miles n length, ;::L::Ed.
and the completion thereof so as to admit of the running of
regular trains thereon, together with such equipment thereol
as shall be reguired for the traffic thereon, the Government
shall pay and grant to the Company the money and land
subsidiés applicable therclo, umurdin% to the division and
appropriation thereol made as hereinbefore provided , the Cytien Nm
Company having the option of receiving in liew of cash, Do terimi
terminable bonds of the Government, bearing sueh rate of nable bands.
interest, for such period and nominal ameonnt as may be

: arranged, and which may be equivalent according to actuarial
calculation to the corresponding cash payment—the Govern-
ment allowing four per cent. interest on moneys deposited
with them. '

c. Il at any lime the Company shall cause to be delivered Provision as
on or near the line of the said railway, at a place [ ustrisls
gatisfactory 1o the Government, steel rails and fastenings to tion delivered
be used in the consiruction of the railway, but in advance ¥ sempany
of the requirements for such constroction, the Govern-
ment, on the requisition of the Company, shall, upon such
terms and eonditions as shall bie determined by the Gover:-
ment, advance thereon three-fourths of the value thereof at
the place of delivery., Amnd a proportion of the amount
g0 advanced shall be deducted, according to such terme and
conditions, from the subsidy to be thereafter paid, upon the °*
-gettlement for oo section of 20 miles of railway,— which
proportion shall correspond with the proportion of such rails
and fastenings which have been unsed in the construction of

ench sections.

n advance.

SR

e s
""'"'ﬂ'i"""&n"""":— bR G R, s e A

HEREAL

s

d. Uniil the first day of January, 1882, the Company shall Option of the
have the option, instead of issuiniland grant bonds as here- f::ﬂﬁ&'l::_
inafter Fmriﬂed. of substituting {the payment by the Govern- time to sub-
ment of the interest {or part of the interest) on bonds of the JUtile par-
Company mortgaging the railway and the lands to be granted terest an cer-
by the Gorernment, ranning over such term of years as may :::I:ab:;mf:::
be approved by the Governor in Council,in lien of the cash sub- ing land

gidy Eraot bonde
JB310
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I sidy hereby agrreed to be granted to the Company or any part

Deposit of
proceeds of
sale of such
bonds.

Payments to
ctmpany oal
of such de-
puaita.

P‘-L[ﬂuent b
de i'.'\tlJ' i
bands,

Biaking fuod.

Alteration in
appartion-«
ment of
money graat
in sueh

£aEe,

thereof —such payments of interest to be equivalent according
to actoarial calen]aiion to the correeponding cash payment, the

Grovernment allowing four per cent. interest on moneys depo-

gited with them ; and the coupons representing the interest on
such bonds shall be guaranteed by the Government to the
extent of such equivalent. And the procesds of the sale of
euch bonds to the extent of not more than §25,000,000, shall
be deposiled with the Government, and the balance of such
proceeds shall be placed elsewhere by the Company, to the
satisfaction and under the exclusive control of the Govern-
ment ; failing which last condition the bonds in excess of
those sold shall remain in the hands of the Government. And
from time to time ss the work proceeds, the Government shall
pay over to the Company : firstly, out of the amount so to be
placed by the Company,—and, after the expenditure of that
amonnt, outof the amoonnt deposited with the Government,—
eums of money bearing the same proportion to the mileage
cash subsidf hereby agreed npon, which the net proceeds of
snch sale (it the whole of such bonds are sold upon the issne
thereof, or, if such bonds be not all then sold, the net procesds
of the.issue, calenlated at the rate at which the sale of part of
them shall havebeen made,) shall bear to the snm of $25,000.-
000, Buatifonly a portion of the bond issne begold, the amount
earned by the Company according tothe proportion aforesaid,
shall be paid to the Company, partly oul of the bonds in the
hands of the (frovernment, and partly out of the cash deposited
with the Government, in similar propertions to the amount
of snch bonds sold and remaining unsold respectively ; and
the Company shall receive the bonds so paid, as cash, at the rate
at which the said partial sale thereof shall have been made,
And the Government will receive and hold such sum of
money towards the creation of a sinking fund for the redemp-
tion of euch bonds, and upon such terms and conditions,
as shall be agreed upon between ihe (Government and the
Company.

g, If the Company avail thenselves of the option granted
by clanse d, the som of $2,000 per mile for the first eight
hundred miles of the Central section shall be deducted pro

‘rald from the amount payable to the Company in respeci

of the said eight hundred miles, and shall be appropriated
to increase the mileag:e cash subsidy appropriated to the
remainder of the said Central section.

Grantefisad 10, In further ;:nusider:-ltinn of the premises, the Govern:

requoired for
rallway par:
poies.

ment shall also grant to the Company the lands required for
the road bed of the railway, and for its stations, station
grounds, workshops, dock ground and water frontage at the
termini on navigable waters, buildings, yards and other
appartenances required for the convenient and effectnal
constroction and working of the railway, in so far as ﬁ&

CPF
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{and ehall be vested in the Government. And the Government Adwission of
shall also permit the admission free of duty, of all steel rails, Cf 4 28
fish plates and other fastenings, spikes, bolts and nuts, wire, duy.
timber and all material for bridges, to be used in the .
original construction of the railway, and of a telegraph line

in connection therewith, and all telegraphic appsratus

required for the first equipment of such telegraph line ;

and will convey to the Company, at cost price, with interest, Sale of cer-
all rails and fastenings bought in or since the year 1879, and ::':o':,‘p'::; i
other materials for construction in the possession of or pur- by Govera-
chased by the Government, at a valuation,—such rails, fasten- =*°*

ings and materials not being reguired by it for the consirue-

tion of the said Lake Superior and Western sections.

11. The grant of land hercby agreed to be made to the Provision
Company, shall be so made in alternate sections of 640 acres {::ﬁ';‘:’,‘k
each, extending back 24 miles deep, on each side of the rail-
way, from Winnipeg to Jasper House,in so far as such lands
shail be vested in the Government,—the Company receivin
the sections bearing nneven numbers, But should any of sucﬁ Case of defi
sections consist in a material degree of land not fairly fit for :':’,‘i‘,,’e"{,‘“d
settlement, the Company shall not be obliged to receive rallwuy pro-
them as part of such grant; and the deficiency thereby caused ¥ided for-
and any further deficiency which may arise from the insuf-
ficient guantity of Jand along the said portion of railway, to
complete the said 25,000.000 acres, or from the prevalence of
lakes and water stretches in the sections granted (which
lakes and water stretches shall not be computed in the
acreage of such sections), shall he made up from other por-
tionsin the tract known as the fertile belt, that is to say, the
land lying between parallels 49 and 57 degrees of north
latitude, or elsewhere at the option- of the Company, by the
grant therein of similar alternate sections extending back 24
miles deep on each side of any branch line or lines of railway
to be located by the Company, and to be shown on a map or
plan thereof deposited with the Minister of Railways; or of
any common front line or lines agreed upon between the
Govermment and the Company,—the conditions hereinbefore
stated as tolands not fairly fit {for seltlement to be apnlicable
to such additional grants. And the Company may with the Selection by
consent of the Government, select in the North-West Terri- Comptor io
tories any tract or tracts of land not tuken up as a means of with consent
supplying or partially supplying such deficiency. Butsuch o Gorers-
grants she!! be made only from lands remaining vested in =
the Gevernment. :

12, The Government shall extingnish the Indian fitle AstoTndian
affecting the lands herein appropriated, and to be hereafter ¥
granied in aid of the railway.

13.

JBO110
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Locationof ~ 13. The Company shall have the right, subject to the

tweeacer.  approval of the Governor in Council, to lay out and locate

taio terminal the line of the railway hereby contracted for, as they may

e see fit, freserving the following terminal poitits, namely :
from Callander station to the point of junction with the
Lake Superior section ; and from Selkirk to the junction
with the Western section at Kamloops by way of the Yellow
Head Pass.

Fuwer Woeon-  14. The Company shall have the right, from time to time, to

chez, lay out, construct, equip, maintain and work branch lines of
railway from any point or points along their main line of
railway, to any point or points within the territory of the
Dominion. Provided always, that before commencing any
branch they shall first deposit a map and plan of such

Laads veets- hranch in the Department of Railways. And the Govern-

y lor the .

sawe, ment shall grant to the Company the lands required for
the road bed of such branches, and for the stations, station
grounds, buildings, workshops, yards and other appurten-
ances requisite for the efficient construction and working of
such branches,in so far as such lands are vested in the
Government.

ﬁ,‘:":p"e":n‘; 15. For twenty years from the dute hereof, no line of rail-
lineafora ~ way shall be authorized by the Dominion Parliament to be
limited pe-  constructed South of the Canadian Pacific Railway, from any
X point at or near the Canadian Pacific Railway, except such
line as shall run Sonth West or to the Westward of South
West ; nor to within fifteen miles of Latitude 49. Andin the
cstablishment of any new Province in the North-West Ter-
ritories, provision shall be made for continding sach prohi-
bition after such establishment until the expiration of the

said period.

Premptor  16. The Canadian Pacific Railway, and all stations
ia N. W. ter- 8nd station grounds, work shops, buildings, yards and
ritories. other property, rolling stock and appurtenances requir-
ed and used for the construction and working thereof,
and the capital stock of the Company, shall be forever
free from taxation by the Dorainion, or by any Pro-
vince hereafter to be established, or by any Municipal
Corporation therein ; and the lands of the Company, in the
_-North-West Territories, until they are either sold or occupied,
shall also be free from such taxation for 20 years after the

arant theredf from the Crown.

Landgrant 17 The Company shall be authorized by their Act of
g incorporation to issue honds, secured upon the land granted
Their oature, and to be granted to the Company, containing provisions for
2 e0ad  fhe use of such bonds in the acquisition of lands, and ﬂ;lch
other

JBOT10
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other conditions as the Company shall see fit,—such issue tions of izsus
to be for $25000,000. And should the Company make b.'lf:hﬂ 0~
such issue of land grant bonds, then they shall deposit ™7
them in the hands of the Government; and the (rovern- Depasitwith
ment shall retain and hold one-fifth of such bonds rur what pur.
as gecurity for the due performance of the present contract pesessndon
in respect of the maintenance and rontinnous working of the Ny comii
railway by the Company, as herein agreed, for ten years after

the completion thereof, and the remaining $20,000,000 of

guch bounds shall be deslt with as hersinafter provided.

And as to the said onefilth of the said bonds, so

long as no defanlt shall cceur in the maintenance and

working of the said Canadian Pacific Railway, the Govern-

ment shall not present or demand payvment of the coupons

of such bonds, nor require payment of any interest thereon,

And il any of such bonds, so to be retained by the Govern-

ment, shall be paid off in the manner to be provided for the
extinetion of the whole issus thereof,"the Government shall

hold the amount received in payment thereof as security for

the same purposes as the bonds so paid off, paying interest

ihereon at four per cent. par annum o long as default is not

made by the Company in the performance ot the conditions

hereof. And at the end of the said period of ten years from ¢ e rom.
the completion of the said railway, if no defanlt shall then psny make
have oceurred in such maintenance and working thereof, the E:Hi:?:; n
said bonds, or if any of them shall then have been rilwny.
paid off, the remainder of said bonds and the money

received  for those paid offf with accroed interest,

ghall be delivered back by ihe Government to the
‘Company with all the coupons attached 46 such bonds.

But if soch defanlt shonld ocenr, the Government ony Toesse of
thereafter require payment of interest on the bonds so held, resb defasit.
and ehall not be oblired io coniinue to pay interest on the

money representing bonds paid off ; and while the Govern-

ment shall retain the right to hold the said portion of the

said land grant bonde, other securities satisfactory to the
Government may be substituted for them by the Company,

by agreement with the Government.

18, If the Company ehall find it necessary or expedient provision i
to sell the remaining §20,000,000 of the land grant bonds such bonis
or & larger portion thereof than in the proportion of Heoje s
one dollar for each acre of land then earned by ihe eorsed by the
Comphiy, they shall be allowed to do so, but the pro- foamirsn
eoeds lﬁcreof, over and above the smount to which istercst with
the Company shall be entitled as herein provided, shall be .ﬂ,,“ﬂ';:;‘,'i,ﬁh
deposited with the Government. And the Government shall by Garern-
pay interest upon such deposit half-yearly, at the rate of four [ ' ™
per cent. per annum, and shall pay over the amount of such
deposit 1o the Company from time to time, as the work pro-

ceeds,
JBOo110
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ceéds, in the same proportions, and at the same times
and upon the same conditions as the land grant—that
is to say: the Company shall be entitled to receive
from.the Government out of the proceeds of the said land
grant bonds, the same number of dollars as the number of
acres of the land subsidy which shall then have been earned
by them, less one fifth thereof, that is to say, if the bonds are
sold at par, but if they are sold at less than par, then a de-
duction shall be made therefrom corresponding io the dis-
count at which such bonds are sold. And such land grant
shall be conveyed to them by the Government, subject to the
charge createdy as security for the said land grant bonds,
and shall remain subject to such charge till relieved thereof
in such manner as shall be provid%d for at the time of
the issue of such bonds.

19. The Company shall pay any expenses which shall be
incurred by the Government in carrying out the provisions
of the last two preceding clauses of this contract.

20. If the Company should noi issue such land grant
bonds, then the Government shall retain from out of each
grant to he made from time to time, every fifth section of
the lands hereby agreed to be granted, such lands to be so
retained as security for the purposes, and for the length
of time, mentioned in section eighteen hereof. And such
lands may be sold in such manner and at such prices as
shall be agreed upon between the Government and the
Company ; and in that case the price thereof shall be paid to,
and held by the Government for the same period, and for
the same purposes as the land itself, the Government
paying four per cent. per annum interest thereon. And
other securities satisfactory to the Government may be sub-
stituted for such lands or money by agreement with the
Government.

21. The Company to be incorporated, with sufficient
powers to enable them to carry out the toregoing contract,
and this contract shall only be binding in the event of an
Act of incorporation being granted to the Company in the

%cﬁednle A.

22. The Railway Act of 1879, in so far as the provisions
of the same are applicable to the undertaking referred to in
this contract, and in so far as they are not inconsistent here-
with or inconsistent with or contrary to the provisious of
the Act of incorporation to be granted to the Company,
shall apply to the Canadian Pacific Railway.

In .
JBO110
CPFEDOD15
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In wilness whereof the parties bereto.hx;ve executed these
. presents at the City of Ottawa, this twenty-first day of
Qctober, 1880.

(Rigned) CHARLES TUPPER,
Minister of Railways and Canals.

o GEQ. STEPHLY,
u DUNCAN McINTYRE,
“ J. 8. KENNEDY,
b R. B. ANGUS,
o J. J. HILL,

Per pro. Geo. Stephen.
u MORTON, ROSE & Co.
= KOHN, REINACH & Co,,

By P. Du P. Grenfell,

Signed in presence of F. BrauUn,
and Seal of the Department
hereto affixed by Sir CHARLES
TUPPER, in presence of

(Signed) F. Braux.

% SCHEDULE A, REFERRED TO IN THE
FOREGOING CONTRACT.

INCORPORATION.

1. George Stephen, of Montreal, in Canada, Esquire; gertuin per-
Duncan MclIntyre, of Montreal, aforesaid, Merchant ; John sons incor-
8. Kennedy, of New York, in the State of New York, Banker ; Po®ed:
the firm of Morton, Rose and Company, of London, in Eng-
land, Merchants ; the firm of Kohn, Reinach and Company,
of Paris, in France, Bankers ; Richard B. Angus, and James
J. Hill, both of St. Paul, in the State of Minnesota, Esquires ;
with all such other persons and corporations as shall become
shareholders in the Company hereby incorporated, shall
be and they are hereby constituted a body corporate
and politic, by the name of the * Canadian Pacific Railway Corporate
Company." . name.

2, The capital stock of the Company shall be twenty-five Capital stock
million dollars, divided into shares of one hundred dollars sod shares
each,—which shares shall be transferable in such manner and
upon such conditions as shall be provided by the by-laws of

. the Company ; and such shares, or any part thereof, may be Paid vp
granted and issued as paid-up shares for value bond fide *****
* received by the Company, either in money at par or at such
price
JBO110
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rice and upon such conditions as the Board of Directors may
z, or as part of the consideration of any contract made by

the Company.

Hutstitution  ®. As soon as five million dollars of the stock of the Com-
of company  pany have been subscribed,and thirty per centum thereof paid
ors; snd up, and upon the deposit with the Minister of Finanee of the
whea. Dominion of one million dollars in money or in securities ap-
proved by the Governor in Council, for the purpose
and upon theconditions in the foregoing contract provided, the
said contract shall become and be transterred to the Company,
without the execution of any deed or instrument in that
Effect of such hehalf; and the Company shell, thereopon, becoma
substitation. ond be vested with nﬁ the rights of the contractors
named in the said contract, and shall be subject to,
and liable for, all their duties and obligations, to the
same extent and in the same manner as if the said conlract
had been executed by the said Company instead of by the said
contractors; and therempon the said contractors, as individuaals,
shall ceasze to have any right or interest in the said contract,
and shall not be subject to any lisbility or respoun.
sibility under the terms thereof otherwise than as
Noteein  members of the corporation hereby created. And upon
Csanda - {he performance of the said conditions respecting the sub-
' seription of stock, the partial payment thereof, and the deposit
of onz million dollars to the satisfaction of the Governor
in Council, the publication by the Sceretary of State
in the Camada Gazeile, of a notice that the trans-
fer of the contract to the Company has been effected and
Furtber in-  completed shall be coneclusive prool of the fact. And the
;;‘ggf;;;‘f Cﬂmpaﬁ ghall canse to be paid up, on or before the first
day of May next, a further instalment of twenty per centum
upon the said first snbscription of five million dollars, of
which call thirty days notice by circular mailed to each
And rostof  shareholder shall be sufficient. And the Company shall call
5,000,000 i, and canse to be paid up, on or before the &1st day of
December, 1882, the remainder of the said first subscription

of five million dollars, :

Meceasary 4. All the franchises and powwers necessary or useful to the
E’:;;E‘j‘;’“ Company to enable them to carry out, perform, enforce, nse,
granted, and avail themselves of, every condition, stipulation, obliga-
: tion, duty, right, remedy, privilegs, and advantage agreed
upon, conisined or desceribed in the said contract, are hereby
Proviso, conferred npon the Company. And the enactment of the
special provisions hereinafter contained shall not be held to
impair or derogate from the generality of the franchises and

pOWers 80 hem:b}' conferred upon them.

DIRECTORS.

First direct- 5. The said George Stepheén, Duncan Melntyre, John -

:;L'g;;}f 3. Kennedy, Richard B. Angus, James J. Hill, Henry Stal-
Jeoiie ford
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ford Northeote, of London, aforesaid, Esquires, Pascoe dun P. Number li.
Grenfell, of London, aforesaid, Merchant, Charles Day =ited-
Rose, of London, aforesaid, Merchani, and Baron J. de

Reinach, of Paris, aforesaid, Banker, are hereby constituted

the first directors of ithe Company, with power to add to

their number, but so that the directorz shall notin all excesd

fifteen in number; and the majority of the directors, of Majority tobe
whom the President shall be one, ehall be British subjects. British sab-
And the Board of Directors so constituted shall have all the ‘]',M;H and
powers hereby conferred upon the direclors of the Company, ierm of offiss.
and they shall hold office until the first annual meeting of

the shareholders of the Company.

G. Each of the directors of the Company, hersby appointed, gualigestion
or hereafter appointed or elected, sghall hold at least two of directors.
hundred and fifty shares of the stock of the Company. But jjeration of
the number of directors to be hereafter elected by the share. samber by
holders shall be such, not exceeding fifieen, as shall be fixed "'*™
by by-law, and subject to the same conditions as the direc-
tors appointed by, or under the anthority of, the last preced-
ing section; the number thereof may be hereafter altered
from time {0 lime in like manner. The votes for their elec- g0

tion shall be by ballot.

7. A majorily of the directors shall form a quorum of the guarom.
board; and until otherwise provided by by-law, direc-
tors may vote and act by proxy,—such proxy to be
held by a direcior only; but no director shall held more Proviso
ihan two proxies, and no meeting of directors shall be
competent to transact business nunless at least three directors Three must
are present thereat in person, the remaining number of be preseat
directors required to form a quorum being represented by
proxies.

8. The Board of Directors may appoint, from out of their Executive
number, an Lxecutive Commiitee, composed of at least three sommities.
directors, {for the transaction of the ordinary business of the
Company, with euch powers and duties as shall be fized by
the by-laws ; and the President shall be ez oficie 8 member President to
of such committee. : be one.

D, The chiel place of business of the Company shall be at Chief place
the City of Montreal, but the Company may, from time to 3% piatw,
time, by by-law, appoint and fix other places within or be-
yond the limits of Canada at which the business of the Com-
pany may be transacted, and at which the directors or
gshareholders may meet, when called as ghall be determined
by the by-laws. And the Company shall appoint and fix by pisces for
by-law, al least one place in each Province or Territory ferviee o
through which the railway shall pass, where service of """
process may be made upon the Company, in respect of any
canse of action arising within such Provionce or Territory,

VoL 1—32 and
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and may afterwards, from time to time, change such place
Howtgbe by by-law. And a copy of any by-law fixing or changin
nptified. any such place, duly anthenticated as hersin providad, rﬁmﬁ
be deposited by the Company in the office, at the seat of
Government of the Province or Territory to which snch
by-law shall apply, of the clerk or prothonotary of the high-
gst, or one of the Eighmt, courts of civil jurisdiction of such
Serriee of  Provinee or Territory. And if any cause of action shall arise
Tocas against the Company within any Provinee or Terrilory, and
any writ or process be issned against the Company thereon
out of any court in such Province or Territory, servies of
such process may be validly made upon the Company at the
Elﬂ-ﬂc within such Provines or Territory so appointed and
And if come. Bxed; but il the Company fail to appoint and fix such place,
Enngd;‘:ii to  or to deposit, as hereinbefore provided, the by-law madein that
pliscss, behalf, any such process may be validly served upon the
Company, at any of the stalions of the said railway within
such Provinee or Territory.

SHAREHOLDERS.

First and E®. The first annual meeting of the shareholders of the
otber anoual  Company, for the appointinent of directors, shall be held on
“F  the second Wednesday in May, one thousand eight handred
and eighty-two, at the principal office of the Company, in
Montreal ; and the annual general meeting of shareholders, for
the election of directors and the transaction of business'%e-
nerally, shall be heldon the sameday in each year thereafter
at the same place unless otherwise provided by the by-
Nokes. laws.  And notice of each of such meetings shall be given
by the publication thereof in the Carade Gazeite for four
weeks, and by such ‘further means as shall, from time to

time, be directed by the by-laws.

Bpecial gea- 1A, Special general meetings of the shareholders may be
m:“"”ﬂi convened in such manner as shall be provided by the
by-laws: and except as hereinafter provided, notice of
such meetings shall be given in the same manner as
notices of annual general meetings, the purpose for which
such meeting is ealled being mentioned in the notices
Placa. thereof; and, except as hereinafter provided, all such meetings
shall be held at tbe chiel place ol business of the Company,
Provision it 12, If at any time before the first annual meeting of the
& mesting b ghareholders of the Company, it should become expedient that
before natice 8 meeting of the directors of the Company, or a special general
wa aforesnid  mpeting of the shareholders of the Company, should ba held,
ean b %M hofore such meeting can conveniently be called, and notice
thereof given in the manner provided by this Act, or by the
by-laws, or before by-lawsin that behalf have been passed,
and at a place other than at the chief place of business of
the Company in Monireal before the enactment of a

ssorfY 18w
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by-law authorizing the holding of such meeting else-
where ; it shall be lawfual for lhegPraBideut or for any ithree

of the directors of the Company to call special meetings

cither of directors or of shareholders, or of both, to be held

st the City of London in England, at times and places
respectively, to be stated in the notices to be given of such
meeiings respectively. And nolices of such meetings may Notiew in
be validly given by a cirenlar mailed to the ordinary address s:o8 s
ol each director or shareholder as the caze may be, in time o

enable him to attend such meeting, stating in general terms

the purpose of the iniended meeting. And in the case of a Meetings
meeting of ehareholders, the proceedings of such meeting §/77 alid
ghall be held to be valid and sufficient, and to be binding bulders or
on the Company in all respects, if every shareholder of :E:i’rﬂs‘zgj:’
the Company be present thercat in person or by proxy,
notwithstanding that notice of such meeting shall not

have been given in the manner required by this Act.

12. No shareholder holding shares upon which any call is Limitation sa
overdue and unpaid shall vote at any meeting of share- 17 roissad
hoiders.  And unless otherwise provided by the bi-laws, the ¥ .
person holding the proxy of a shareholder shall be himsell a
ghareholder. .

14. No call upon nupaid shares shall be made for more Andas o
than twenty per centnm upon the amount thereof, calls.

RAILWAY AND TELEGRAPH LIKE.

13. The Company may lay out, construct, acquire, equip, Lise and

maintain and work a continnous line of railway, 2}1 the gioge of

gau%'e of four feet eight and one-halfinches ; which railway ™ @

shall extend from the terminus of the Canada Central Bailway

near Lake Nipissing, known as Callander Station, to Port

Moody in the Provinee of British Columbia; and aleo, 8 apa of cer-

branch line of railwav from some point on the maln line of i branches

railway to Fort William on Thunder Bay; and also the ***™F

existing branch line of railway from Selkirk, in the Province

of Manitoba, to Pembina in the said Provinee; and also other

branches to be located by the Company {rom time to-time as

provided by the said contract,—the said branches to

be of the gange aforesaid : and the said main line of railway, Conreoge

and the said branch lines of railway, shall be commenced completien.

and completed as provided by the eaid contract ; and together |

with such other branch lines as shall be hereafter con- cps.

structed by the eaid Company, and any exiension of the

gnid main line of railway that ehall hereafter be con-

etrncted or acquired by the Company, shall constitute the

lina of railway hereinafter called TuHe CanaDiaN PACIFIC yame of

Hatnwar. rail WuF-
oL 1—231 ‘ 1#,
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16. The Company may construct, maintain and work a
confinuois ielegraph line and telephone lines throughout
and along the whola line of the Canadian Pacific Railway,
or any part thereof, and may also construct or acguire by
purchase, lease or otherwise, any other line or lines of tele-

ph connecling with the line so to be constructed along
the line of the eaid railway, and may undertake the trans-
mission of messages for the public by any such line or lines
of telegraph or telephone, and collect tolle for so doing ; or
may lease such line or lines of telegraph or telephons, or
any portion thereof; and, if they thingk proper to nndertake
the transmission of messages for hire, they shall be subject
to the provisions of the fourteenth, fifteenth and sixtesnth
sections of chapter sixty-seven of the Consclidated Statutes
of Cansds. And they may use any improvement that may
hereafter be invented (subject 1o the rights of patentees) for
telegraphing or telephoning, and any other means of com-
munication that may be desmed.expedient by the Company
at any time hereafter. :

PowERS.

1%, The Consolidated Raifway Aect, 1870 in eo far as the
provisions of the same are applicable to the undertaking
anthorized by this charter, and in eo far as they are not
inconsistent with or contrary te the provisions hereof,
and save and except as hereinatter provided, is hereby incor-
porated herewith.

I8, As respects the sald railway, the seventh section of
“ The Consolidated Railway Act, 1879," relating to PowERs,
and theeighth section thereof relating to PLions AND SURVEYS,
ghall be subject to the following provisions :—

a. The Company shall have the right to take, use and hold
the beach and land below high water mark, in any stream,
lake, navigable water, gulfl or sea, in so far as the same
shall be vested in the Crown and shall not be required by
the Crown, to such extent as shall be required by the
Company for its railway and other works, and as shall
be exhibited by a map or plan thereof deposited in the
office of the Minister of Railways. DBut the provisions of
this sub-section shall not apply to any beach or land lying
East of Lake Nipissing except with the approval of the
Governor in Council.

b. It shall be sufficient that the map or plan and book of
reference for any portion of the line of the railway not
being within any distriet or county for which there is a Clerk
of the Peace, bedeposited in the office of the Minister of Rail-
ways of Canada; and any omission, mie-statement or
erroneous description of any lands therein may he currautfgd

: JBO
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by the Company, with the consent of the Minister and cer-
tified by him ; and the Company may then make the rail-
way in acvordance with such certified correction.

c. The eleventh sub-section of the said eighth section of Deviations
the Railway Act shall not apply to any portion of the rail- ;’,ﬂ:’_—““ o
way passing over ungranted lands of the (L rown, or lands not
within any surveyed township in any Province; and in
such places, deviations not exceeding five miles from the
line shown on the map or plan as aforesaid, deposited by the
Company, shall be allowed, without any formal currection
or certificate ; and any further deviation that may be found
expedient may be authorized by order of the Governor
in Council, and the Company may then make their railway
in accordance with such authorized deviation.

d. The map or plan and book of reference of any part of the pepasit of
main line of the Canadion Pacific Railway made and depo- plan of maia
" siled in accordance with this section, after approval by the "' °*
Governor in Council, and of any branch of such rail- Lk o2
way hereafter to be located by the said Company in respect oo
of which the approval of the Governor in Council
shall not be necessary, shall avail as if made and deposited
as required by the said “ Consolidated Railway Act, 1879,
for all the purposes of the said Act, and of this Act; and Copies
any copy of, or extract therefrom, certified by the said Min- theresf
ister or his deputy, shall be received as evidence in any court
of law in Canada.

e. It shall be sufficient that a map or profile of any part of pegistration
the completed railway, which shall not lie within any bereof.
county or district having a registry office, be filed in the
office of the Minister of Ruilways.

19. It shall be lawful for the Company to take from any cumpany
public lands adjacent to or near the line of the'said railway, may take
all stone, timber, gravel and other materials which may be m,f’;;,ﬁua
necessary or use{ul for the construction of the railway ; and also iaads; azda
to lay out and appropriate fo the use of the Company, a greater {unt for eta-
extent of lands, whether public or private, for stations, depots, tions, tf-
workshops, buildings, side-tracks, wharves, harbours and road- L:’,':, g
way, and for eslablishing screens aga.inst snow, than the
breadth and quantity mentioned in * The Consolidated
Railway Act, 1879,”—such greater extent taken, in any case Proviza.
being allowed by the Government, and shown on the maps
or plans deposited with the Minister of Railways.

20. The limit to the reduction of tolls by the Parliament Limit of re-
of Canada provided for by the eleventh sub-section of the 17th f‘;‘l‘l';“;,‘; ‘,’!“_
gection of * The Consolidated Railway Acl, 1879, respecting linment uoder
TOLLS, is hereby extended, so that such reduction may be to i2 ¥ & 9 &
such an extent that such tolls when reduced shall not =

produce
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produce less than ten per cent. per annum profit on the
capital acluall%r expended in the construction of the railway,
instead of not less than fifteen per cent per annum profit, as
provided by the said sub-section : and so also that such
reduetion shall not be made unless the net income of the
Company, ascertained as deseribed in said sub-section, shall
bave exceeded ten per cent. per annum instead of filteen per

r cent. per annum as provided by the said sub-section.  And

the exercise by the Governor in Council of the power
of veducing the tolls of the Company as provided by the tenth
sub-section of said section seventeen is hereby limited to
the spme extent with relation to the profit of the Company,
and to ils net revenne, as that to which the power of Par-
liament toteduce tolls is limited by said sub-section eleven as
hereby amended.

Bastriction ns =L The first and zecond sub-sections of section 22,

in trapalers
of plagk.

of * The Congolidnied Ruailway Aet, 1878, shall not apply to

the Canadian Tacific Railway Company; and it is
hereby  enacted that the transfer of shares in  the
undertaking shall be made only upon the books of the
Company in person or by attorney, and shall not be valid un-
less so made ; and the form and mode of trausfer shall be such
as shall be, from time to time, regulated by the by-laws of

Advazean on, the Company. And the funds of the Company shall not be

by compuay
foebidden.

Transfor or
iranamiarion

10 pon-share-

holders anb-
Ject o vels
af direztora,

used in any advance upon the security of any of the shares
or stock of the Company.

22, The third and fourth sub-sections of said section 22
of * The Consolidated Raifwar Aet, 1878,7 shall be sabject
to the following provisions, namely,—that if before the com-
pletion of the railway and works under the said contract,

uetll pomple- 80Y  transfer ehonld purport o be made of any stock or

tion o fon-
troct.

sh_u,m in the Gu‘mpanf, or any transmission of any share
ghould be effected under the provisions of said sub-section
four, to a person not already a shareholder in the Company,
and if in the opinion of the board it ehould not be expedient
that the person (not being already a shareholder) to whom
snch transfer or transmission shall be made or effected
ghould be accepted as o shareholder, the directors may
by resolution veto such transfer or transmission ; and
thereafter, and until alter the completion of the said railway
and works under the said contract, such person shall not he,

“~or - be recognized as a shoreholder in the Company; and the

Praviso: a8

original shareholder, or his estate, as the case may be, shall
remain subject to all the obligations of a shareholder in the
Company, with sll the rights conferred npon a sharcholder
under this Act. DBut any firm holding paid-up shares in

;“ﬂ‘r;“g’: b the Company may transfer the whele or any of such shares to

PRELTEE,

any partner in such firm having already an intersst as such
partner in such shares, withonl being subject to such veto.
And in the event of such veto being exercised, a note shall

JEm 10
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be taken of the transfor or iransmission so vetoed in order Woteof trane-
that it may be recorded in the books of the Company after “"3‘”"

the completion of the railway and works as aforesaid ; but :E,:;:rm
until snch eompletion, the transfer or transmission so vetoed

ghall not confer any rights, nor have any effect of any nature

or kind whatever as respects the Company.

23 Buob-section sizieen of section nineieen, relating o Certain other
PRESIDENT AND DIRLOTONS, THEIR ELECTION AKD 3}!:11%;5‘5?'“?3“
enh-seclion two of section twenty-four, relating to B¥-LAWS, vot io apply.
Noricrs, 8., sub-sections five and six of section twenty-
cight, relating lo GENERAT PROVISIONS, and seclion ninely-
seven, relaling to Rainway Founn, of “The Consolidated Rail-
way Aect, 1879, shall not, nor shall any of them apply to the
Canadian Pacific Railway or lo the Company bereby incor- -
porated. '

24. The said Company shail afford all reasonable facilities Company to
to the Ontario and Pacific Tunction Railway Company, when 25 Tt
their railway ghall be completed to & point of junetion with 10a0d receiva
the Canadisn Pacific Railway, and to the Canada Central 57 like from
Railway Company, for the receiving, forwarding and deliver- railway com=
ing of traffic upon and from the railways of the said Com- Panits
panies, rezpectively, and for the return of carriames, trucks
and other vehicles ; and no one of the said Companies ghall
give or continue any preference or advanla?re to, or in favenr
of either of the others, or of any particular description of
traffic, in any respect whatsoever ; nor shall any one of the
said Clompanies gubject any other thereof, or any particular
description of traffic, to any prejudice or disadvantage in an
respect whatsoever ; and any one of the said Companies whic.g
ghall have any terminus or slation near any terminus or
gtation of either of the others, shall afford all Teasonable
{aeilities for receiving and forwarding all the traffic arriving
by either of the others, without any onressonable delay. and
without any preference or ad vantage, or prejudice or disadvan-
tage, and eo that no obstruction may be offered inthe usin
of such railway as a continuous line of communication, an
so that all reasonable accommodation may, at all Limes, by
the means aforesaid, be muinally afforded by and to the
said several railway companies; and the said Canadian As torateq of
Pacific Railway Company shall veceive and carry all freight {mmeis ooa
and passenger traffic shipped to” or {rom any point on the eases.
railway of either of the said above named railway com-
panies paseing over the Canadian Pacific Railway or any
part thereof, at the same mileage rate and subject to the
gsame charges for similar services, without granting or
allowing any preference or advant to the traffic coming
from or going upon one of such railways over such traffic
coming from or going upon the other of them, reserving, Reservation
however, to the said Canadian Pacific Railway Company the 2}t Por:
right of making special rates for purchasers of land, or for jand, and

immigrants PEIETAOLE.
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immigrantsorintending immigrants,which special rates shall
not govern or affect the rates of paztenpger traffic as between
the said Company and the said two above named Companies
or either of them. And any agreement made between any
two of the said companies contrary to the foreroing provi-
sions, shall be unlawtul, null and veoid. .

25. The Company, under the anthority of a special general
meeting of the shareholders thereof, and as an extension of
the rallway hereby anthorized to be constructed, may
purchase or acquire by lease or otherwise, and hold and
operate, the Canada Central Railway, or may amalgamate
therewith, and may purchase or acquire by lease or
otherwise and hold and operaie a line or lines of railway
from the City of Ottawa to any peint at navigable water on
the Atlantic seaboard or to any intermediate point, or may
acquire running powers over any railway now constructed
belween Uttawa and any such point or intermediate point :
And the Company may purchase or acquire any such rail-
way, eubject to such existing mortpames, charges or liens
thereon as shall be agreed upon, and shall possess with
regard Lo any lines ol railway so purchased, or sequired,
and becoming the property of the Company, the same

powers as to the issue of bonds thereom, or on any of

them, to an amount net exceeding Llwenty thousand dollars
per mile, and as lo the securily Jor such bonds, as are con-
ferred upon the Company by the twenty-eighth section
hereof, in respect of bonds to be issned upon the Canadian
Pacific Railway. Dut such issue of bonds shall not affect
the right of any helder of mortgages or other charges already
existing npon any line of railway so purchased or acquired ;
and the amoont of bonds hereby suthorized fo be izsued
upon such line of railway sha‘]{l be diminished by the
amount of such existing mertgages or charges thercon.

26, The Company shall have power and authority to
erect and maintain docks, dockyards. wharves, slips and
piers at -any peint on or in connection with the said
Canadian Facific Railway, and at all the termini thereof
on navigable water, for the convenience and accommods-
tion of vessels and clevators; and also to acquire

. and work elevators, and to acguire, own, hold, charter,

work and run steam and other wvessels for cargo and
passengers upon any navigable water, which the Canadian

. Pacific Railway way reach or conneet with.

By-lewa mey
provide for
eartaln pur-
poaes,

BY-LAWE.

27, The by-laws of the Company may provide for the
remuoneration of the president and directors of the Com-
pany, and of any executive committes of such directors ; and
for the {ransfer of stock and shares; the registration and

inseription
JB2110
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inscription of stock, shares, and bonds, and the transfer of

registered bonds ; and the payment of dividends and interest

at any place or places within or beyond the limits of Canada;

and for all other matters required by the said contract or by

this Act to be regulated by by-laws: but the by-laws of Must be con-
the Company made as provided by law shell in no case have pinet M EA0
sny force or effect after the next genersl meeting of ehare- g
holders which shall be held after tE: passaze of such by-laws,
unless they are approved by such meeting.

BOWDE,

2%, The Company, under the anthority of a special general gmount of
meeting of Lhe shareholders called for the purpose, may issuc bendslimited.
mortgage bonds to the extent of ten thonsand dellars per
mile of the Canadian DPacific Railway for the purposes of
the unndertaking authorized by the present Act; which Murigeges for
issue shall constilute a first mortgage and privilege upon #curie the
the said railway, constructed or acquired, and to be there- the property
after constructed or acquired, and upon its property, real and of the com-
personal, acquired and to be therealter acquired, including ™7
rolling stock and plant, and vpen its tells and revenuee
{alter dedunciion from soch tells and revenunes of working
expenses), and upon the franchises of ihe Company; the
wkole as shall be declared and deseribed as so worigaged
in any deed of mortgagé as hereinalter provided. Drovided eravisc: in
always, however, that if the Company shall have issued, or 'f;‘i[“‘;‘;}__dﬂ
ghall intend to issne land grant bonds nnder the provisions _Em been
of the thirtieth ‘section hereof, the lands granted and to ;Z':':En“;sf“
be granted by the Government to the Company may be exclud-
ed from the operation of such mortgage and privilege :
and provided also that such mm-LELage and privilege shall not
aliach npon any property which the Company are hereby, or
by the gaid contract, anthorized tv acquire or receive {rom the
Government of Canada until the same ghall have been
conveved by the Government to the Company, but shall
attach upon such preperty, if so declared in such deed,
a8 soom e the same shall be conveyed to the Com- )
pany. And such mortgage and privilege may be evidenced Evidence of
by a deed or deeds of morigage executed by the Company, ﬁg;ﬁf:ﬂ'!:"*
with the authority of its shareholders expressed by o vionthe
resolution passed at such special general meeting; and bonds may
sny ench deed may contain such deseripiion of the pro- CTEE
perty morigaged by such deed, and such condilions re-
gpecting the payment of the bonds secured thereby and
of the interest thereon, and the remedies which shall be
enjoyed by the holders of such bonds or by any truslee or
trustees for them in default of such payment, and the
enforcement of such remedies, and may provide for such Remedies of
forfeitures and penalties, in defanlt of such payment, as may §oldrrs in
be approved by such meeting; and mav also contain, peyment.
with t]ine approval aforesaid, anthority to the trustee or trus-

lecs,
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tees, npon such defanlt, as one of such remedies, to take pos-
session of the railway and property mortgaged, and to hold

and ron the same for the benefit of the bondholders thereof -

for & time to be limited by such deed, or to sell the said
railway and property, after such delay, and upoi such terms
and conditions as may be stated in such deed : and with like
approval any such deed may contain provisions to the effect

e tmosferred that npon such defanlt and upon such other conditions as

'bn bondhold-

Dancelintion
af ahares de-
privad of

votlng power,

Enforeing
coaditiond.

Further pro-
visiona nnder
MOrLEREe
deed.

Provision in
cae of
chaope of
ownership,
ke, af Rail-
way, [n auch
CREE,

Inceeass of
borrowing
l::l'l?‘t-'r if no
nd grant
bands are
iasued,

Provision i
#uab bonda
are lggued
betore com-
pletion of
TRIlWRY.

" the Government, and shal

shall be deseribed in such deed, the right of voling possessed
by the shareholders of the Company, and by the holders
of preferred stock therein, or by either of them, shall cease and
determine, and shall thereafter apperfain to the bond-
holders, or to them and to the holders of the whole or of an
part of the preferred stock of the Company, asshall be deu]nei
by such deed : and such deed may also provide for the con-
ditional or absolute cancellation ager such sale of any or all
of the shares so deprived of voting power, or of any or all
of the preferred stock of the Company, or both ; and may also,
either directly by its terms, or indirectly by reference to the
by-laws of the Company, provide for the mode of enforcin
and exercising the powers and anthority to be conferred an
defined by such deed, under the provisions hereof, Andsuch
deed, and the provisions thereof made under the authority
hereofl, and such other provisions thereof as shall purport
(with like approval) to grant such further and other powers
and privileges to such trustee or trustees and to such
hondholders, as are not-contrary to law or to the provisions
of this Aet, shall be valid and binding. But ifany change
in the ownership or possession of the snid railway and pro-
perty shall, at any time, take place under the provisions
hereol, or of any such deed, or in any other manner, the said
raﬂum],f and property shall continue to be held and operated
uuder the provisions hereof, and of * The Consolidaied Rail-
=ay Aot 1879, as hereby modified. And if the Company
does not avail itself of the power of issuing bonds secured
upon the land grant alone as hereinafter provided, the issue
of bonds hereby authorized may be increasad to any amount
not exceeding twenty thousand dollare per mile of the said

Canadian Pacific Railway.

22, If any bond issne be made by the Company under the
last preedine ssciion before the zaid rnilws.y is completed
according to the said contract, a proportion of the proceeds
of such bonds or a proporiion of such bonds if they be not

-- gold, corresponding to the proportion of the work contracted

for then remaining incomplete, shall be received by
i be held, dealt with and,

from time to time, paid over by the Government to the
Company wupon the same conditions, in the same
manner and according to the same proportions as the pro-
ceeds of the bonds, the issue of which is contemplated by
sub-section d. of Clanse 9 of the said contract, and by ihe
thirty-first section hereof. 30.
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30, The Company may also issue mortgage honds to the provigiens as
extent of twenty-fire million doliars upon the lands granted jo e of
in aid of the said railway and of the undertaking authorized morigage
by this Act; such issue to be made only upon similar bosds.
anthority io that required by this Act for the issue of bonds
upon the railway : and when so made such honds shall eon-
stitute a first mortgage upon such lands, and shall attach
upon them when they shall be granted, if they are not _
actually granted at the time of the issne of such bonds. And FEvidenee of
such mortgage may be evidenced by a deed or deeds of mort- morigEe tnd
gage to be executed underlike anthority to the deed securing
the issue of honds on the railway ; and such deed or deeds
under like authority may contain similar conditions and may
confer upon the trustes or trusteez named thereunder and upon
the holders of the bonds secured thereby, remedies, anthority,
power and privileges and may prnrise for forferinres and
penalties, similar to those which may be inserted and pro-
vided for under the provisions of this Act in any deed
gecuring the issue of bonds on the railway, together with
gsuch other provisions and conditions not inconsistent with
law or with this Act as shall be =0 anthorized. And wame of and
sich bonds may be styled Land Grant Bonde, and they how deals
and the proceeds thereof shall be dealt with in the manner ©
provided in the said contract.

#1, The Company may, in the place and stead of the said rmue orbonds
Jand grant bonds, issme Dbonds under the twenty-eighth i place of
section hereof, to such amount as they shall aoree with the bandiang
Government to issue, with the interest guaranteed by the Arsement
Government as provided for in the eaid contract ; such bonds gey,
fo constitote a mortgage upon the property of the
Company and iis franehises acquired and to be there-
after sequired—including the main line of the Cana- Toiscluge
dian Pacific Railway, and the branches thereof herein- franchise ns
hefore described, with the plant and rolling stock thereof periy of com-.
acquired and to be thereafter acquired, but exclusive of such peer-
other branches thereof and of such personal property as shall
be excluded by the deed of morigage to be execoted as
security for such issne. And the provisions of the said Section 28 10
twenty-eighth section shall apply to euch issne of bonds, *"™V7"
and io the security which may be given for the payment
thereof, and they and the proceeds thereof shall be dealt
with as hereby and by the said contract provided.

32, It shall not be necessary to affix the seal of the Com- Faciliries for
pany to any morlgage bond issned under the authority of this e ‘;’Lﬂ“‘
Aet and every such hond issued withont such seal shall o 10 senl nnd
have the same force and effect, and be held, treated and dealt sigratures.
with by all courte of law and of eqguity as il il were eealed
with the zeal of the company. - And if it is provided by the
mortgare deed executed o secure the issue of any bonds, thal
any of the signatures io such bonds or to the 001-1'13}011-5

thereto
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thereto appended may be engraved, stamped or lithographed
thereon, such engraved, stamped or lithographed signatures
shall be valid and binding on the Company.

28, The phrase “ working expenses ™ shall msan and in-
clude all expenzes of maintenance of the milway, and of the
stations, buildings, works and conveniencies belonging
thereto, and of the rolliny and other stock and moveabla

plant wsed in the working ihereof, and alzo all such tolls,

rents or annual sums as may he paid in respect of the
hire of engines, carriages or waggons let to the Com-
pany ; also, all rent, charges, or interest on the pur-
chase money of lands belonging to  the Com-
pany, purchazed bul not paid for, or not fully paid for; and
also a]Fexpenses of and incidental to working the riilway
and . the traffic thereon, including stores and consmmable
arti¢les; also rates, taxes, insurance and compensation for
asccidents or losses; also all salaries and wages of persons
employed in and abont the working of the railway and
traffic, and all office and management expenses, including
directors’ fees, agency, legal and other like expenses.

34, The bonds anthorized by this Act to be issued upon
the railway or upon the lands to be granted to the Company,
or both, may be 20 issued in whole or in part in the denomi-
nation of dollars, pounds sterling, or francs, or in any or all of
them, and the coupons may be fg:;ur peyment in denominations
similar to those of the bond to which they are attached,
And the whole or any of such bonds, may be pledged, nego-
tinted or sold npon such conditions and at such price as the
Board of Directors shall, from time to time, determine. And
provision may be made by the by-laws of the Company, that
after the issue of any bond, the same may be surrendered to
thz Company by the holder thercof, and the Company may,
in exchange therefor, issue to such holder inseribed stock of
the Company,—which inseribed stock may be registered or
inseribed at the chief place of business of the Company or
elséwhere, in,such manner, with such rights, liens, priv-
ileges and preferences, at such place, and upon such con-
ditions, as shall be provided by the by-laws of the Com-

pany.

&5, It shall not be necessary, im order to preserve the
priority, lien, charge. mortgage or privilege, purporting to
appertain to or be created by any bond issuned or mortgage
deed executed under the provisions of this Act, that such
bond or deed should be enregistered in any manner, or in any
place whatever. Dut every such mortgage deed shall be depo-
gited in the office of the Secretary of State——of which
deposit notice shall be given in the Camada¥ Gazelle.
And in like manner any agreement entired into by the Com-
pany, wider section thirty-six of this Act, shall also be depo‘:i

site
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sited in the said office. And a copy of any such mortgage deed, Certiged
or agreement, certified to be a true copy by the Secretary copies.
of State or his deputy, shall be received as primd facie
evidence of the origina{in all courts of justice, without proof

of the signatures or seal upon such original.

86. If, at any fime, any agreement be made by the Company greement
with any persons intending to become bondholders of the with bond-
Company, or be contained in any mortgage deed executed P ratice
under the authority of this Act, restriciing the issue of iug tesues.
bonds by the Company, under the powers conferred by this
Act, or defining or limiting the mode of exercising such
powers, the Company, after the deposit thereof with the
Secretary of State as hereinbefore provided, shall not act upon
such powers otherwise than as defined, restricted and limited
by such agreement. And no bond thereafter issued by the Com- B#fect
pany, and no order, resolution or proceeding thereafter made, 'bereof.
passed or had by the Company, or by the Board of Directors,
contrary to the terms of such agreement, shall be valid or
effectual.

3%7. The Company may, from time to time, issue guar: gompany
anteed or preferred stock, at such price, to such amount, myr-';e ko
not exceeding ten thousand dollars per mile, and upon & rferred
such conditions as to the preferences and privi- plock Yo'u
leges appertaining thereto, or to tFiﬂ'erent issues or classes ymornt.
thereof, and otherwise, as shall be anthorized by the majority

in value of the shareholders present in person or represented

by proxy at any annual meeting or at any special general

meeting thereoi called for the purpose,--notice of the intention

to propose such issue at such meeting being given in the yot 1o affect
notice calling such meeting. But the guarantee or preference priviieges of
accorded to such stock -shall not interfere -with the lien, "ondholders:
mortgage and privilege attaching to bonds issued under the

authority of this Act. And the holders of such preferred votiog.
stock shall have such power of voting at meetings of share-

holders, as shall be conferred upon them by the by-laws of

the Company.

EXECUTION OF AGREEMENTS.

88. Every contract, agreement,engagement,scrip certificate gonteacts,
or bargain made, and every bill of exchange drawn, accepted bilis, &<, by
or endorsed, and every promissory note and cheque made, piod the com-
drawn or endorsed on behalf of the Company, by any agent, paoy.

officer or servant of the Company, in general accordance

-with his powers as such under the by-laws of the Company,

shall be binding upon the Company ; and in no case shall Pioof thereot.

it be necessary to have the seal of the Company affixed to

any such bill, note, cheque, contract, agreament, engagement,

bargain or scrip certificate, or to prove that the same was

made, drawn, accepted or endorsed, as the case may be, in
pursuance

JB0110
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Non-lisbility pursuance of any by-law or special vote or order; nor

:f‘::&' shall the party so acting as agent, officer or servant of
the Company be subjected individually to any liability

Previso: aa  Whatsoever, to any third party therefor : Provided always,

wootes.  that nothing in this Act shall be construed to authorize
the Company to issue any note payable to the bearer thereof,
or any promissory note intended to be circulated as money, or
as the note of a bank, or to engage in the business of bank-
ing or insurance.

GENERAL PROVISIONS.

Reports Lo 39, The Company shall, from time to time, furnish such
Government. reports of the progress of the work, with such details and
plans of the work, as the Government may require.

Publication 40. Asrespects places not within any Province, any notice
of notices.  raquired by “ The Consolidated Railway Act, 1879, to be
iven in the * Official Gazette " of a Province, may be given

in the Canada Gazelte.

Form of 42, Deeds and conveyances of lands to the Company for

f::"c'é:;;;‘f the purposes of this Act, (not being letters patent from
the Crown) may, in so far as circumstances will admit,
be in the form following, that is to say :--

Form. “Know all men by these presents, that I, A. B., in consi-
deration of paid to me by the Canadian Pacilic
Railway Company, the receipt whereof is hereby acknow-
ledged, grant, bargain, sell and convey unto the said The
Canadian Pacific Railway Company, their successors and
assigns, all that tract or parcel of land (describe the land) to
have and to hold the said land and premises unto the said
Company, their successors and assigns for ever. .

* Witness my hand and seal, this day ot
one thousand eight hundred and

“ Signed, sealed and delivered
ingl;)reseuce of % A.B. [LS.]

“C. D.
“B.PB
Obligation of OF it any other form to the like effect. Andevery deed made
the graator.  jn accordance herewith shall be held and construed to impose
upon the vendor executing the same the obligation of gua-
ranteeing the Company and its assigns against all dower
and claim for dower and against all hypothecs and mort-
gages and against all liens and charges whatsoever and also
that he has a good, valid and transferable title thereto.

CHAP.
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CANADA
Certificate of Continuance Cartifical de prorogation
Canada Busirness Lod masr bas. mockbbis
Corpotations Azt COMMmerciale canacnnes

CAKADIAY PACIFIC LIMITED

CANADLEN PACIFIQUE LIMITEE 34916-0
gy 0f Larporanse — Dot g o @ Slalab b Mufier -~ Reormien
| hereby canity that 1ne above Ji certitie par les présentes que la
mantioned Corporalion was con- socidié mentionnée ci-haut 8 &1é
tinped yndes Section 181 of the prorogée an vortu de 'aricle 181 de
Canada Business Corporations Act I3 Loi sur les soCktés commer-
at sel oyl in the allached arlicles ciales canadiennas, tel gu'indigué
of Conlinuance. 'dans les clauses de profogation
ci-jointes.

M% May 2, 1984
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LOI BUR LES BOCIETES

i+l

CORPORATIONE ACT COMMERCIALES CaMa Dl EMWNES
FORM 17 FORMULE m
ARTICLES OF COMTINUANCE CLAUSES DE PROROOATION
[SLCTION 1) (ARTICLE 1)
| — Hame of Cesparution Cngminalicn Sa la scciatd

Canadian Pacific Limited Canadien Pacifique Limitde

1= The place (s Ganada whess T rgistored ofice i9 1o 08 Situaled
city of Montreal, Quebac

Liws i Canuca ol S04l drg Siled s Giige SoCial

3 == Tre classsy 403 Shy Mazimam namser 3¢ Shknek thal he ooporaton

il 8% Epag] MOMSTs macimal O aChng gus L s0ctd a3t
b sulhoered b9 drnallre

Cabger
BUION RS &

The annaxed Schedule "A" is incorporated in this form

4 = Besirclions if a0y Da SRA%S ranshe Festric1iona Sur Iy UAA3 1T dom actiona 30 y & bes.

Not applicable

§ — Mumsar jor mesmum ind masimum Auembsd of drecton oemia (O ACEMENE MENImMET 8 Mial e O samisie irebeurs
The minimum number of directors shall be 3 and the maximum

number shall ba 24

§ = Pest it ary on B 1Fe COrp Ty Gy R Limutal /ool Suant gux BEUNAE gu |8 saauEtd el
ioiber, $8y & llew—
Kot applicable
T —{ijd o of anma whi PrEv RaT [ Butails of ircorporaticn
13- o dr iar. cdno famn wiEriTEe L2y Debtnils G ia conibhalion

The annexed Schedule "B" is
incorporated in this form

Auitems diapositions 88§ & eu

Hot applicable

8 — Oeher peodsicns i sy

The annexed Schedule "C" is incorporated in this form

Date 1Bomm Dumeripton ol Oflice — Deichstion ou peate
May 2, 1984 i "F.5. BURBIDGE" Chairman and Chief Executive Officer
FOR DEPARTMENTAL LISE DMLY h LUSAGE DU MINISTERE SELLEMENT

Conporataon Mg, — H* de ls socibbh Filgd — Dérpogae
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SCHEDULE “A" 1o the Articles of Continuance of
Canadian Pacitic Limited — Canadien Paclfique Limitée

SHARES

The Corporation is authorized to issue
1) 100,000,000 Ordinary Shares without nominal or par value,

2) anumber of Praterence Shares without nominal or par value such that the amount of preference stock
outstanding may equal but shall not exceed at any time % the aggregate amount of the ordinary stock then
outstanding and that the authorized capital of the Corporation shall be decreased by preference stock of the
Corporation surrendered in consideration of preferred shares of the Corporation and cancelied prior to its
continuance under the Canada Business Corporations Act, for such purpose each Canadian Dollar
Preference Share and each Sterling Preterence Share being deemed to be the equivalent of $3 and £1
respeactively of praference stock and each Ordinary Share being deemed to be the equivalent of $5 of
ordinary stock, and

3) anumber of cumnulative redesmabie Prafarred Shares without nominal or par value issuabie in series equal
to 25,000,000 less the number of 7% % Cumulative Redeemable Preferred Shares, Series A of the Corporation
redeemed or purchased for canceliation prior 1o its continuance under the Canada Business Corporations
Act.

1. Ordinary Shares
The Ordinary Shares shail have attached thereto the following rights, privilegas, restrictions and conditions:

a) The holders of the Ordinary Shares are entitied to vote at any meeting of shareholders of the Corporation
except at separate meeatings of or on separate votes by the holders of another class or series of shares.

bl The holders of the Ordinary Shares are entitled to receive any dividend deciared by the Corpomlon except
dividends declared on another class or series of shares.

c) Subjecl 1o the rights of the holders of the shares of other classes, the holders of the Ordinary Sharas shall
be entitled 1o receive the remaining property of the Corporation on dissolution.

2. Prelerence Shares
The Preference Shares shall have attached thereto the following rights, priviieges, restrictions and conditions:

a) Preference Shares heretofore or hereatter Issued elther in Canadian or United States currency or Sterling
money of Great Britain may, at the request or with the consent of any hoider of any such Preference Shares,
be converted or reconverted by the Corporation from one into another of the said currencies or money on
such terms as the directors of the Corporation may from time to time prescribe. Preferance Shares issved in
Canadian currency shall be designated Canadian Dollar Preference Shares and Preterence Shares issued in
Sterling money of Great Britain shall be designated Sterling Preference Shares,

b) The voting rights attached to the Preference Shares shall be that every Canadian Dollar Preference Share
and every Sterling Preference Share shall give the same rights as to voting as are given by an Ordinary
Share.

c) As to dividends the Preference Shares shall take priority over Ordinary Shares up 10, but not exceeding 4%
per annum, being $0.12 per Canadian Dollar Preference Share per annum and £0.04 per Sterling Praterence
Share per annum, and shall not receive at any time a dividend at a higher rate than 4% per annum or in
excess of these amounts, Dividends on the Preference Shares shali not be cumulative and if for any period
or periods the dividends on such Praference Shares be less than 4% per annum, being $0.12 per Canadian
Dollar Preference Share per annum or £0.04 per Sterling Preference Share per annum, the deficiency or any
part of it shall not be made good afterwards. A holder of a fraction of a Preference Share is entitled to
receive adividend in respect of that fraction,

d) No Preference Shares shall attect the lien created by any mortgage, debenture or bond issued by the
Corporation.

€) The rights of the holders of the Preference Shares on dissolution shall be determined on the basis of the
provisions applicable 1o the preference stock of the Corporation immediately preceding its continuance
under the Canada Business Corporations Act and in accordance with the provisions applicable to the other
classes of shares of the Corporation and for that purpose each Canadian Dollar Preference Share shall be
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SCHEDULE “&" {continued)
SHARES (continued)

2. Preference Shares (continued)

deemed to be §3 of such preference slock and each Steriing Preference Share shall be deemed o be £1 of
such preference stock and the provisions-applicable to the Drdinary Shares and the Frefared Sharas shall
be desried to be those applicable 1o the ordinary stock and the prafemed shares reapectively of the
Corporation immediately preceding such continuance.

3. -Prefewed Shares .
The Preferred Shares shall have attached thereto as a class, the following rights, privileges, restrictions and
canditions; and reference to one class or a Serias of shares ranking on a parity with anather class or saries af
shares shall mean renking on 3 parity with raspect to payment of dividends:

&) Prafterred Shares lssuable in Seres. The Preferred Shares may be issued from time to time in one or mare
sories of such numbers of shares, with such designations and with such rights, privileges, restrictions and
canditions attacning thereio as shall ba prescribad hareby or fram time to time belors issuance by any
resolution or resaluticns proviging for the msue of any series which may be passed by the directars of the
Corpotation.

b} Each Serles of Preferred Shares to Rank on a Parity With Other Serdes. The Preferred Shares of each series
shall rank on a parity with the Freferred Shares of every other series, provided, however, that when inthe
case of any of such shares any fixed cumulative dividends are not paid in full in accordance with their
respactive terms, the Pretarred Shares of all serles shall participate ratably in respect of the dividends to be
pald in respact of all Praferred Shares (including all unpaid accumulated dividends which lar such purpose
shall be calculated as if the same weare @ccraing up 1o the date of payment) in accordance with the sums
which would e payable therson if all such dividends were declarad and paid in fuil in accordance with their
raspective terms,

&) Preference as fo Dividends. The Preferred Shares shall be antitied to preferance owver the Ordinary Sharas,
and any other shares of the Corporation ranking junior to the Praferred Shares, with respect to prigrity in
payment of dividends and may also be given such cther prelerences over the Ordinary Shares and any othar
shares of the Corparation ranking junior to the said Preferred Shares as may be fixed in the case of each
such series; provided that no dividend shall at any time be deciarsd or paid or s8t aparn for payment an any
of the Preferred Shares unless 1he dividend for the then current hall-ygar on the Preference Shares of the
Corgoration shaif have been declared and paid or funds for the payrment thereol set apart.

di Purchase for Cancellation. Subject to the prowigiéns of the Canada Business Corporations Act and to the
provisions relating to any particular seres of Prelarred Sharas, the Corporation may at any time or times
purchase {if obtainable) tar cancallation the whole o any part of the Preferred Shares of any series cutstanding
{rom time to time in the market upon any recognized stock exchange if listed or deall in by the members
theresf, ar by invitation fer tengers addrassed 1o all the holgers of racord of the said seres of Pralerred
Shares ouigtanding at the lowest price or prices at which in the cpinion of the directors such shares are then
obtainable but such price or prices shall not in any case exceed the redemption price current at the time of
purchase for the sharas of the particular aerigs purchased plus costs of purchase together with an amaount
equivalant toal unpald accumulated dividends which for such purpase shall be caleulated as if the preferential
dividends ware acoruing up to the date of purchase. If upon any invitation for tendars under the provisions of
this paragraph Preferred Shares of a series are tandered to the Corporation in excess of the number of Preferred
Shares of sych series which the Corporation is prepared ta purchase then the Pretarred Shares of such
series 1o be purchased by the Corporation shall De purchased as neary as may be pro rata to the numbar of
shares ol such series tendared by sach shareholder who submits a tender to the Corporation, provided that
whan shares are tendered at diflerant prices, the prorating shall be effected with respect to the shares in
gach price range successively commencing with the shares offersd at the lowest price.

e} Redemption. Subject to the provisions of the Canada Business Cofporations Act and except in the case of
shares purchased on the market or by invitation lor tenders as aloresaid and subject 1o the provisions relating
to any particular series, the Corporation may at any time or timas redeem the whobe o any part of the Preferred
Shares of any series by giving to sach person who at the date of giving such notice is the halder of Prefarred
Shareg 1o be redearned at laast 30 days' notice inwriting of the intention of the Carporation to redeem such
Preferred Shares. Such natice shall be given by posting the same in a postage pald reglstered letier addressed
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SCHEDULE A" (corhinued)
SHARES (cantinued)

Prelamed Shares (conlinued)

1o each holder of suzh Prefarred Shares to be redeemad al the last address of such shareholder as it
appaars on the books of the Corporation; provided, however, that accidental failure to give such notice to 1
or more of such holders shall not affect the validity of such redemption as to the other holders, but upon
such fallure baing discovered notice shall be given forthwith and shall have the same force and affect as if
ghven in due time. Such notice shall set out the number of Preferred Shares held by the person to whom it is

~ agddressad which are 1o be redeemed and the series thereof and the redemption price. Such notice shall also
sel out the date on which redemption is Lo take place, and on and after the date so specilied for redernption
the Corporation shall pay or cause to be paid 1o the helders of such Prefemed Shares to be redeemed the
redemption price of such shares on such redamplion date on presentation and surrender, at the registered
otfice of the Corporation or at any othar place or places within Canada designated by such notice, of the
certificate or certificates lor such Preferrad Sharas so called for redemption. From and after the date
specifiad in any such notice, the Preferred Shares celled for redémption shall caase 1o ba antitled to dividends
angd the holders therest shall not be entitled to exercise any of the rights of shareholdars in respact thereol
unless paymeni of such redemption price shall not beé duly made by the Corporation upon presentation and
surrencer of the certificates in accordance with the foregoing provisions. Tha Corporation may include in
such notice a statemant that the maney required for the payment of the redermption price has been deposited
or wil be deposited at the opening of business on the date of redemption or on a specified date prior to such
date with a specified chartered bank or banks in trust for the respective holders of such shares to be paid to
them respectively upon sumrender to such bank or banks of the certificate or certificates representing the
same, and upon such deposit or deposits being made such shares shall be deemed 1o be redeemed and all
fights of the holders of such shares as against the Corporation shall be limiled to receiving the amount 5o
deposited withou! interes!, and such holders shall cease 1o be entitled to dividends o 1o exercise any rights
as holders of such Freferred Shares so redeemed. In case a part anly of the Preferrad Shares of any particular
series is at any time 1o be redeemed, the shares 50 to be redeemed shail pe selected by lot, in single shares
or in units of 10 sharas or less, in such manner as the directors in their sobe discretion shall by resclution
determine. It a part only of the Freferred Shares represented by any certificate shall be redeamed, a new
certificate for the balance shall be issued,

) Payment on Reduclion ol Capital. In 1he event of any reduction of the capital of the Corporation, the holders
of the Prelerred Shares shall be entitied to recelve, in prionity to any payment of capital to the holders of the
Ordinary Shares or any other shares of the Corporation ranking junior to the Prelerrad Shares, an amount
equal 1o the redemplion price that such holders would have received if their shares had been redeemed
pursuant 1o 1he preceding paragraph hereaf on the effective date of such reduction of capital, but shall have
no further right to participate in the profits or assets of the Corporation.

g} NoVoting Rights Except as Specilied. Holoers of Prefarred Shares shall not have any voling rights and skall
nat be entithed 10 receiva any notice of or attend any mesling of the shareholders of the Corporation except:
iy the right to altend and vole at general meetings on any guestion directly atfecting any of the rights or
privileges attached to 1he Prefermed Shares and in that case there shall be 1 vote for each share; but no
change adversely affecting the rights or privileges of any sefigs of Preferred Shares shall be made unless
sanctioned by al lpast 3 of the voles cast at a special meeting of the holders of the issued and
outstanding Preferred Sharaes of such series duly called tor considaring the same; and

iy it and whenever the Corporation shall be in default In paying dividends on the Preferred Shares and such
default shall have conlinued for 2 years of mora, whether or not such dividends are eamed or declianed,
then and 5o long thereatter as any dividend remaing in arrears, the holders of Preferred Shares shall be
entitled as a class to elect 3 members of the board of directors of the Comoratian.

hj Dissolution. The rights of the holders of the Preferrad Shares on Jdissolution shali be datermingd on the basis
of the provisions applicable 1o the preferred shares of the Corporation immediately preceding its continuance
under the Canada Business Corporations Act and in accordance with the provisions applicable to the other
classes of shares of the Corporalion and for that purpose each Preferred Share shall be deemed ta be 1 such
pretemed share and the provisions applicable to the Ordinary Shares and the Preferance Shares shall be
deemed 1o be those applicable to the ordinary stock and the preference stock respectively of the Corparation
immediately preceding such conlinuance.
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SCHEDULE “A" (continued)
SHARES (continued)
Preferred Shares, Series A

The first series of Preferred Shares of the Corporation consists of a number of shares designated “7%% Cumulative
Receemable Preferred Shares, Series A” (hereinafter raterred to as the “Series A Prelerred Shares™ equal to 5,600,000
lass the number of 7%% Cumulative Redeemable. Preferred Shares, Series A of the Corporation redeemed or
purchased for cancellation prior to lis continuance under the Canada Business Corporations Act, which Series A
Preferrad Shares shall have attached thereto as a series the following rights, privilages, restrictions and conditions
in addition 1o those attaching to the Preferred Shares as a class:

aa) Dividends. The holders of the Series A Preferred Shares shall be entitied to receive and the Corporation shall
pay to them as and when declared by the directors out of the moneys of the Corporation properly applicable
to the payment of dividends, by cheque of the Corporation payable at par at any branch in Canada of the
Corporation's bankers for the time being fixed preferential cumulative cash dividends in the amount of 725
cents per share per annum which shall accrue and be cumulative from January 1, 1972, and shall be payable
semi-annually on the 28th days of January and July.

The holders of the Series A Preferred Shares shall not be entitled to any dividends other than or in excess of
the fixed praterential cumulative cash dividends herein provided for,

If on any dividend payment date, the Caorperation shall not have paid dividends in full on all Preferred Shares
then outstanding, such dividends or the unpaid part thereof shall be paid on a subsequent date or dates In
priority to dividends on any other shares of the Corporation, and no dividends shall be declared or paid on or
set apart for any such other shares unless all unpaid accumulated dividends on the Preferred Shares then
outstanding shall have been declared and paid or provided for at the date of such declaration or payment or
setting apart; provided that no dividend shall at any time be daclared or paid or set apart for payment on any
of the Preferred Shares uniess the dividend for the then current half-year on the Preference Shares of the
Corporation shall have been declared and paid or funds for the payment thereof set apart.

bb) Redemption. Subject to the provisions of the Canada Business Corporations Act, the Corporation shall have
the right 10 redeem the whole or from time to time any lesser number of the Series A Preferred Shares then
outstanding on payment for each share 10 be regeemed of $10, without premium, together with an amount
equal to all accrued and unpaid dividends on such Series A Preferred Shares, whether or not eamed or
declared, which dividends tor such purpese shall be treated as accruing 10 the date of redemption, the whole
constituting the redemption price.

cc) Purchase Fund. So long as any of the Series A Preferred Shares are outstanding the Corporation shall on
January 1 in gach year commencing in the vear 1972 enter on its books to the cradit of a purchase fund an
amount of $2,000,000 1o be used for the purchase of Series A Preferred Shares in such year, provided that:

i) If on the 318! day of December in the precading year there shall remain at the credit of the purchase fund
(after giving effect to any outstanding commitments for the purchase of Series A Preferred Sharas) an
amount which the Corporation has not been obligated by the provisions of this paragraph (cc) to apply 10
the purchase of Series A Preferred Shares, such amount may be applied In reduction of the amount
which the Corporation would otherwise be required by the foregoing provisions of this paragraph to
credit to the purchase fund on such 1st day of January; and

ii) the cost of Series A Preferred Shares theretolore redeemed or purchased by the Corporation otherwise
than by application of moneys at the credit of the purchase fund may be applied at the option of the
Corporation, in whole or in part at any time and from time to time to tha extent not theretotore so
applied, 10 the reduction of the amount at the credit of the purchase fund.

The amount from time to time at the credit of the purchase fund shall be applied by the Corporation with
reasonable despatch 0 the purchase of Series A Preferred Shares to the extent available in the market ypon
any recognized stock exchange if listed or deait in by the members thereof at the lowest price or prices at
which in the opinion of the directors such shares are then obtainable and the purchase fund shall be
reduced by the amount so applied, provided that

A) the Corporation shall not be obligated to purchase such shares at a price in excess of $10.00 per
share plus reasonable costs of purchase.
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SCHEDULE “A" (continued)

SHARES (continued)

Preterved Shares, Series A (continued)

B) the Corporation shall not be obligated to purchase such shares if and so long as such purchase
would be contrary to any applicable iaw.

Any amount or amounts cradited to the said purchase fund need not be kept separate from the other
moneys of the Corporalion and pending the application thereof as hereinbafore provided may be employed
in the business of the Corperation.

dd) Purchase ior Cancellation. Any purchases of Series A Preferred Shares for cancellaticn shall be made pursuant
to paragraph d) of the conditions relating to the Preferred Shares as a class.

ee) Authorization by Holders of Series A Preferred Shares. No deletion or variation of any rights, privileges,
restrictions or conditions attaching to the Series A Preferred Shares as a series shall be made by the
Corporation without, but may be made with, the authorization of the holders of the Series A Preferred
Shares; the authorization of the holders of the Series A Preferred Shares may be given by at least % of tne
voles cast at a meeting of the holdars of the outstanding Series A Preferred Shares duly called for that purpose
upon at least 21 days’ notice; each holder of a Series A Preferred Share shall be entitled to 1 vote at any such
meeting in respect of each Series A Preferred Share hald and the presence in person or by proxy of the
holders of at least 20% of the Series A Preterred Shares then cutstanding shall constitute a quorum for any
such meeting; provided that if at any such meeating a quorum is not present within 30 minutes after the time
appointed for such meeting It shall be adjourned to such date not less than 15 days thereafter and to such
time and place as may be designated by the chairman of the meeting and not less than 7 days’ notice shall
be given of such adjourned meeting; at such adjourned meeting the holders of Series A Preferred Shares
present or represented by proxy shall constitute a quorum and a resolution passed by at least % of the votes
cast at such adjourned meeting shall constitute the autharization of the holders of the Series A Preferred
Shares; subject 1o the foregoing, every such meeting shall be called and held in accordance with the by-laws
of the Corporation,

SCHEDULE “B" to the Articles of Continuance of
Canadian Pacific Limited — Canadien Pacifiqua Limitée

Incorporated by Letters Patent bearing date the 16th day o! February, 1881, issued by His Excellency the Governor
Ganeral of Canada under the Great Seal of Canada pursuant o an Act of the Parliament of Canada being Statutes of
Canada (1881), 44 Victoria, Chapter 1 assented to on the 15th day of February, 1881, together with amanding and
suppiementary Acts and Letters Patent,

SCHEDULE “C" o the Articles of Continuance of
Canadian Pacific Limited — Canadien Pacifique Limitée

1. The provisions of the charter of the Corporation including its Act of incorporation and all amendments thereto
and its Letters Patent and all Letters Patent supplemantary thereto (hereinafter referred 1o in this Schedule as
the “Charter") continue to apply amended as required to conform to the Canada Business Corporations Act,
except as otherwise provided herein and 25 to matters proviced for by that Act, provided that these articles shall
not make any amendment 1o the Charter of the nature referred to in subsection 170(1) of that Act that affects the
preference stock or preferred shares of the Corporation other than an amencment required to conform to that Act.

2. Ordinary Shares may be issued in such amounts and at such times and to such persons and for such consideration
and for such purposes as the directors may from time to time determine.

3. The directors of the Corporation shall each hold at least 2,000 Ordinary Shares of the Corporation,
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SCHEDULE “C" (continued)

‘The directars may Issue Preference Shares for any purpose involving the raising of new capital, the expendliure
of which shall have besn previgusly aulhorized by the shareholdars at an annual or special meeting, in such
portions, al sueh tmes, and al such prices respectively as the directors may from time to time by resalution
ditarmine,

The Corporation may, if the direciors 5o detéming, issue Prefersnce Shares which it has been or may be at any
tima empowered 10 i88ud aither in Canadlan or United States currency of Sterling monay of Great Britain,

The Corporation may at any time and from time to time on such terms and conditions as the directors of the
Corperation may from tima 1o Lime prescribe 8sue any of the Preferred Shares of the Carporation in considemtion
of the surrender of any Praference Shares of the Corporation, providad that what would be the par values of any
such Preterred Shares 5o issued if each of them were a prefarred share having a par value of 310 shall not exceed
what would be the par value &1 tha Prelerencs Shares so surrendansd, for such purpose aach Canadian Dollar
Preference Share and each Sterling Preference Share being deemad to be 3 and £1respectively of preference stock.
Anvy Preference Shares so surrandered shall be cancelied and the authorized and issued capital of the
Corporation shall be thereby decroased, '

When, in accordance with any right of redemption or purshasa for canceliation resarved in favour of the
Corporation in the provisions attaching to them, Prelered Shares are redeemed of purchased for cancallation,
they shall thereby be cancelléd and the authorized and issued capital of the Corporation shall thereby ba
decraased.

Except to the extant otherwisa required by the Canada Business Corporations Act, Preferance Shares and
Prelered Shares shall be issued n actordance with the provisions applicable to the preference stock and
prefarred shares respectively of ihe Corporation immediately préceding its continuance under the Canada
Business Corporations Act and for such purpose sach Canadian Dollar Prafenence Share shall be deemed to ba
13 ol such preferénce stock, each Sterling Prefesenss Share shall ba daamed to ba £1 &l such preterancs stock
and each Prefarred Share shall be deemed 1o be 1 such prelarrad share,

The Corporation may conlinue 1o issuwe consolidated debenture stock and bonds, debantures or other securities
collataral to-or in lieu of amy consolidated debenture stock as contemplated by the Charter amended as aforesaid.
Excapt tothe extant reguired to conform to the Canada Business Comporations Act and as other wise provided herein,
ng security or security interest herstofore cutstanding shall be atfected by the continuance of the Corporation.

The holders of shares of a class or senes sha!l not be entitied to vote separately as a class or series pursuant to
section 170 of the Canada Business Corporetions Act upan a proposal to emend the arlicles 1o

&) increase or decrease any maximum number of authorized shares of such class, or [ncrease any mMaximum
number of autherized shares of a class having rights or privileges equal or superior to the shares of such class,

B} effect an exchange, reclassitication or cancellaticn of all or part of the shares of such class, or

c] creats & new class of ahares equal or superior 1o the sharas of such class;

provided, however, that this section shall not be inlerpretad as affecting any right 1o vole that is confered by the
Charler,

Upan issuance of a certificate of continuance continuing the Corporation ynder the Canada Business
Corparations Act,

a) each 5 share of ordinary stock shall constituta 1 Ordinary Shara,

b each 33 of prefarence stock theretolore denominated in Canadian currency shall conatitute 1 Canadian Dollar
Preference Share and each £1 of preference stack tharetolore denominaled in Sterling money of Great Britain
shall constitute 1 Sterling Preference Share, provided that tractional Preference Shares shall be isaued for
amounis of praference stock of less than $3 or £1, and

¢} each 7Y% Cumulative Redes mable Praferred Share, Serles A shall constitute 71 Series A Prefamed Share.

The Corporation shall continue to have, hold and enjoy all rights, licancas, lranchises, powers, privileges,
authgrities and immunities heretofore granted to of confermed upon It Dy law of contract.
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Annex I: Excerpts of Illustrated Catalogue of CPRC Facilities

I-1:

#7 WINNIPEG, Prov. of Manitoba when CPR was built (Division point), in 1884:

The huge CPR passenger and freight station and division offices building for this major division

point. The wooden building standing beyond is the 2-storey CPR dining hall serving passenger
trains.
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1-2:

#13 REGINA, Prov. of Saskatchewan but in the District of Assiniboia NWT when CPR was built
(Station), circa 1883-84:

THE COMPLIMENTS OF

THE REGINA LEADER,

THE LEADING NEWSPAPER IN THE NORTH WEST TERRITORIES.
SUBSOCRIPTION, 82 A YEAR.

PART OF
REGINA.
Sectrons nr:.'»”..n-/l. o 79 i
Cunsdinn Suoyie Roviway O, JA20.24 TpikR e
Lanit Department S o

Winsipey 14 Becember 1592

e L]

—w1r

c-oNEr

SOrERNMENT

serenve

A real estate advertisement showing the size of the station grounds in this city, about the
equivalent of 14 city blocks.
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1-3:

#9 ROSSER, Prov. of Manitoba when CPR was built (Station), in 1900:

OGILVIE'S
Nig4

A typical Prairie windmill-powered water pump and adjacent locomotive fuel water tower, with the
freight and passenger station way beyond, and a private grain elevator on CPR land.
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1-4:

#18 CHAPLIN, Prov. of Saskatchewan but in the District of Assiniboia NWT when CPR was built
(Station), in 1900:

Small passenger and freight station with agent’s family lodgings adjacent instead of above. As
was sometimes the case, the rest of the station grounds are taken up with locomotive refueling
facilities: water tower on the left, with coal bins and a 2-storey fuel woodshed on the right. The
remains of the windmill water pump stands beyond.
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|-5:

#21 CALGARY, Prov. of Alberta but in the District of Alberta NWT when CPR was built (Station),
circa 1883:

The typical CPR refueling facility which dotted the Prairie landscape every 20 miles or so (32 km):
A windmill powered water pump, pump house and water tower to feed each locomotive’s
voracious appetite for water to make steam power for its propulsion cylinders.
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1-6:

#20 MEDICINE HAT, Prov. of Alberta but in the District of Assiniboia NWT when the CPR was
built (Division point), in 1900:

From right to left: the locomotive roundhouse and turntable for maintenance and light repairs,
divisional offices, a huge locomotive refueling facility with giant water tower and coal sheds (plus
sand for locomotive sand dome), a major freight yard behind, and farther to the left, the passenger
station and 2-storey dining hall building.
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1-7:

#17 MOOSE JAW, Prov. of Saskatchewan but in the District of Assiniboia NWT when CPR was
built (Division point), circa 1883:

o~

Tt e

2
== =

On left are the refueling facilities: woodshed and water tower. In the background is the locomotive
roundhouse for light repairs and maintenance, with a supplies shed in foreground. The foreground
is full of telegraph poles, timber bridge construction supplies and railway ties for building the main
line.
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1-8:

#26 TYPICAL CPR WOOD-BURNING STEAM LOCOMOTIVE (Calgary, NWT, in 1884):

The locomotive tender is stacked high with a fresh load of wood, which will be burnt in the firebox
just ahead of the locomotive cab. The tender also has a water tank, requiring constant re-fueling,
for conversion to steam in the boiler and fed to the propulsion cylinders below, connected to the
drive wheels with rods. Waste wood smoke is evacuated via the large funnel stack, with a sand
dome behind for sanding the rails, via a pipe, for better traction when needed, plus a steam dome
behind it with its safety pressure valve. These locomotives required constant refueling with water
and wood supplied along the line at facilities as seen in the above illustrations.
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