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REED, J.

The respondent brings a motion to have paragraphs struck from affidavits
that have been filed in support of the applicant’s application. The applicant
challenges a decision of the Regional Safety Officer, dated April 25, 1997. The
applicant filed affidavits sworn by two witnesses who gave evidence to the
Regional Safety Officer; those witnesses were Messrs. McClellan and Mayor. The
applicant claims that the evidence of those witnesses was ignored by the Regional
Safety Officer. The respondent seeks to have the relevant portions of the
affidavits, and the corresponding paragraphs of the applicant’s memorandum of
fact and law, struck from the record. It is grgued that if the applicant wants to
rely on the transcript of the proceedings before the Regional Safety Officer, it
must file the relevant portions of the transcript of that hearing, and not rely on the

affidavit evidence of those who appeared as witnesses.



Counsel for the respondent has obtained, from the Regional Safety Officer,
a copy of the tape recording of the proceedings before that officer and has offered
it to counsel for the applicant. She does not seek to have the tape recordings
transcribed for the respondent’s purposes. She does not contest the accuracy of
the statements made in the affidavits filed in support of the applicant’s position by
Messrs. McClellan and Mayor. Counsel for the respondent’s position is that the
applicant has an obligation to produce the best evidence in support of its claim to
the Court, and this requires it to pay the cost of transcribing the tape recordings

and to include the relevant portions of such transcript in its application record.

I have not been persuaded that the Federal Court Rules regarding judicial
review applications require such. I leave aside the question of whether a
transcription, by a party, of a tape recording of the proceeding is a transcript.
Counsel for the applicant argues that only a duly certified copy of the transcript,
by an independent person, qualifies as such. The references cited in support of
this position were: John Kohut and Aerospace and Agricultural Implement
Workers' Union of Canada, 9 CLRBR (2d) 58 (OLRB); R. v. Benedict and
Lanoue, unreported, October 15, 1993, Byers, J. (Ont. Ct. Gen. Div.); William
Barron v. Her Majesty the Queen, unreported, June 24, 1993, Barry, J. (Nfld.
S.C.T.D.); Recording of Evidence by Sound Recording Machine Act, R.S.S. 1978,
c. R-6; GMG Watch Shoppe Ltd. v. Bilodeau, 40 C.P.C. (2d) 310 (Sask. Q. B.);
Paul Vaughan Gearan v. Department of Health and Human Services, 838 F. 2d

1190 (U.S. Ct. of App.).

The decisions that this Court is asked to review, by way of judicial review,
are varied in their content and procedural context. On some occasions official
transcripts are prepared; on others, there may not even be a tape-recording of the
proceeding available. In some cases, where there is a formal record that has been

kept, the decision maker does not go to the expense of providing a transcription



of the proceedings until after an application for judicial review has been

commenced and a request pursuant to Rules 1612 or 1613 made.

I think the respondent’s motion can be decided on a very narrow basis.
Rules 1606(2)(d) requires that an application record contain "the portions of any
transcript of evidence to be used by the applicant at the hearing." The applicant,
in this case, does not intend to rely on a transcript of the proceedings (if the tape
recording that exists, once transcribed, qualifies as a trénscipt). The applicant has
obtained affidavit evidence from two witnesses who presented evidence to the
decision maker. It is that evidence upon which the applicant seeks to rely in
making its claim. This does not preclude the respondent from challenging the
accuracy of the affidavits by cross-examining the affiants, or by filing its own
transcription of the tape recording of the proceeding. At the same time, the Rules
do not preclude the applicant proceeding as it has done, based on affidavit
evidence, without going to the éxpense of preparing a transcription of the tape

recording.

The sources cited to me concerning the best evidence rule include: The
Law of Evidence in Canada, Sopinka and Lederman, Butterworths at 929-940;
Regina v. After Dark Enterprises Ltd., 94 C.C.C. (3d) 574 (Alta. C.A.); Ellison v.
The Queen, 46 M.V.R. 132 (B.C. Cty. Ct.); Paul Vaugan Gearan v. Department
of Health and Human Services, 838 F. 2d 1190 (U.S. Ct. of App.); North End
Investments Ltd. v. Municipal and Public Utility Board et al., (1959), 66 Man R.
274 (Q.B. Div.). The best evidence rule does not apply to require an applicant to
prepare its application record in the manner that counsel for the respondent seeks

to impose on counsel for the applicant.

The decision in Blagdon v. Public Service Commission, Appeal Board,
[1976] 1 F.C. 615 (F.C.A.) deals with the obligation of decision makers (in that

case the Public Service Commission) to have a verbatim record made, either by



electronic recording or shorthand notes, of the proceedings before it. The Court
notes that under the then relevant Federal Court Rules, if a tribunal has caused its
proceedings to be recorded and has in its possession a transcript of them, then, the
tribunal is required to forward that transcript to the Court as part of the record.
The decision also indicates that where there is no statutory or other legal
obligation on a decision maker to transcribe its proceedings, an applicant has the
right to require the production of shorthand notes or tape recordings of the
proceedings, if they exist, and may transcribe them at this or her own expense for
use before the Court. I do not read that decision as stating that the only way an
applicant can present evidence of what was said to a decision maker, when a tape
recording has been made of the proceeding, is by producing a transcription of that

tape recording.

For the reasons given the motion will be dismissed. Counsel for the
applicant asked that costs be awarded in any event of the cause. Rule 1618
provides that costs are not awarded in respect of judicial review applications unless
special reasons are shown. Special reasons were not argued before me. I leave
this matter to be decided at a later date in the context of the application as a
whole, should counsel decide that this is a situation in which he wishes to argue

that special reasons exist for awarding costs.

(Sgd.) "B. Reed"
Judge

September 10, 1997
Vancouver, British Columbia
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