e
G
e

i B el o
Federal Court S Cour fédérae
Date: 20100705

Docket: T-230-10

Citation: 2010 FC 715

Ottawa, Ontario, July 5, 2010
PRESENT: TheHonourableMr. JusticeZinn

BETWEEN:
OMAR AHMED KHADR
Applicant
and
THE PRIME MINISTER OF CANADA,
THE MINISTER OF FOREIGN AFFAIRS and
THE MINISTER OF JUSTICE
Respondents

AND BETWEEN:
Docket: T-231-10

OMAR AHMED KHADR
Applicant
and

THE PRIME MINISTER OF CANADA and
THE MINISTER OF FOREIGN AFFAIRS
Respondents

REASONS FOR JUDGMENT AND JUDGMENT

These applications, at their heart, ask whether Mr. Khadr was entitled to procedural fairness

[1]
by the executive in making its decision as to how Canadawould respond to the declaration issued
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by the Supreme Court of Canadain Canada (Prime Minister) v. Khadr, 2010 SCC 3 [Khadr 11]. In
Khadr I1, the Court held that Mr. Khadr’ s rights under section 7 of the Canadian Charter of Rights
and Freedoms had been breached by Canada, and issued a declaration to provide the legal
framework for Canadato take stepsto remedy that breach. For the reasonsthat follow, in the
unique circumstances of this case, | find that Omar Khadr was entitled to procedural fairness by the
executive when making its decision as to the appropriate remedy to take. | further find that the
executive failed to provide Mr. Khadr with the level of fairness that was required when making its
decison. Both the degree of fairness to which he was entitled and the remedy for having failed to

provide it are unique and challenging issues.

Background

[2] The facts surrounding Mr. Khadr, his beliefs, his actions, his treatment by the United States
of America (U.S.) while in custody in Afghanistan and Guantanamo Bay in Cuba, the validity of the
charges against him, and the legitimacy and fairness of the process he is currently facing are not at
issue here. Thefactsthat are relevant to these applications are few, less controversial, and are not in

dispute.

[3] Omar Khadr was born in Toronto in 1986. Heisa Canadian citizen. He has spent most of

hislife away from Canadain Pakistan, Afghanistan, and most recently in Guantanamo Bay, Cuba.

[4] In July 2002 there was a gun battle at Khost, Afghanistan, between troops from the U.S. and
persons aleged by the U.S. to beterrorists. During that battle, aU.S. soldier waskilled by a

grenade which the U.S. aleges was thrown by Mr. Khadr, who was then 15 years old.
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[5] Mr. Khadr was serioudy injured in this battle. He was taken into U.S. custody and treated
by U.S. troops. He spent sometime at Bagram Airbase in Afghanistan before being transferred to

Guantanamo Bay on October 28, 2002. He remainsthere.

[6] President George W. Bush, by Presidential Military Order in 2001, established the detention
camp at Guantanamo Bay for the detention and prosecution of non-U.S. citizens who were believed
to be members of a-Qaeda or engaged in international terrorism. Jurisdiction to try such persons

was given to military commissions. The persons subject to these orders, one of whom is Mr. Khadr,

were described as enemy combatants.

[7] In February and September 2003, agents from the Canadian Security Intelligence Service
(CSIS) and the Foreign Intelligence Division of Foreign Affairs and Internationa Trade (DFAIT)
travelled to Guantanamo Bay and questioned Mr. Khadr. The information obtained by these
Canadian officialswas provided to the U.S. Mr. Khadr was interviewed again in March 2004 by a
DFAIT official who knew, prior to the interview, that Mr. Khadr had been subjected by U.S.

authorities to a program of sleep deprivation. A report* described this technique and its purpose:

In an effort to make him more amenable and willing to talk, [blank]
has placed Umar on the “frequent flyer program.” [F]or the three
weeks before [the] visit, Umar as not been permitted more than three
hours in any one location. At three hour intervals he is moved to
another cell block, thus denying him uninterrupted sleep and a
continuous change of neighbours. He will soon be placed in
isolation for up to three weeks and then will be interviewed again.

! Reproduced at para 15 of Khadr v. Canada (Prime Minister), 2009 FC 405. The report identifies Mr. Khadr as“Umar”.
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[8] The actions of these Canadian officials were soundly criticized by the Supreme Court of

Canada which found that their conduct violated the principles of fundamental justice.

This conduct establishes Canadian participation in state conduct that
violates the principles of fundamental justice. Interrogation of a
youth, to elicit statements about the most serious criminal charges
while detained in these conditions and without access to counsel, and
while knowing that the fruits of the interrogations would be shared
with the U.S. prosecutors, offends the most basic Canadian standards
about the treatment of detained youth suspects. Khadr 1, para. 25

[9] On March 15, 2004, Mr. Khadr commenced an action against the Crown relating to
Canada’ s actions while he was in Guantanamo Bay (Court File: T-536-04). Inthat actionheis
seeking a declaration that his Charter rights have been breached, damages, and an injunction against

further interrogation by Canadian government officials. That action continues.

[10]  InJune 2004, the U.S. Supreme Court® recognized the power of the government of the U.S.
to detain enemy combatants, but ruled that detainees who are U.S. citizens must have the ability to
challenge their detention before an impartia judge. The Court's holdings were limited to detainees
who were U.S. citizens; however, four of the justices, relying on the Geneva Convention, held that
habeas corpus should be available to any alleged enemy combatant. 1n response, the U.S.
Department of Defense ingtituted Combatant Status Review Tribunals for al those held at

Guantanamo Bay, Cuba.

[11] On August 31, 2004, after Mr. Khadr had been questioned by the Canadian officials, a

Summary of Evidence memo was prepared for his Combatant Status Review Tribunal. The
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summary aleged that Omar Khadr had admitted he threw a grenade which killed aU.S. soldier,
attended an al-Qaidatraining camp in Kabul and worked as atrandator for al-Qaidato coordinate
landmine missions. In addition, he was accused of helping to plant the landmines between Khost
and Ghardez, and having visited an airport near Khost to collect information on U.S. convoy
movements.® The Supreme Court found that “[t]he record suggests that the interviews conducted by
CSISand DFAIT provided significant evidence in relation to these charges:.” Khadr 11, para 20
(emphasis added). The Combatant Status Review Tribunal reviewed Mr. Khadr’ s status and
concluded that he was an enemy combatant. In so ruling, Mr. Khadr’ s continued detention by the

U.S. waslegal, according to American law.

[12] On February 8, 2005, following his status review, Mr. Khadr brought amotion in this Court
(Court File T-536-04) seeking an interlocutory injunction to prevent Canadian officials from
interviewing him further. Justice von Finkenstein granted that injunction on August 8, 2005: Khadr

v. Canada, 2005 FC 1076.

[13] On November 7, 2005, Mr. Khadr was formally charged with a number of offences. Asa
result of irregularitiesin the process and procedure followed by the U.S. government, the charges
against Mr. Khadr have been re-laid at least twice. He currently stands charged with five
offences pursuant to the Military Commissions Act of 2006, Pub. L. 109-366, 120 Stat.2600 and
Manual For Military Commissions: (1) Murder in Violation of the Law of War, (2) Attempted

Murder in Violation of the Law of War, (3) Conspiracy, (4) Providing Material Support for

2 Hamdi v. Rumsfeld, 542 U.S. 507 (2004)
3 The Summary of Evidence and the Conclusions of the Combatant Status Review Tribunal may be found in the decision
of Justice von Finkenstein in Khadr v. Canada (Minister of Foreign Affairs), 2005 FC 135.
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Terrorism, and (5) Spying. Histrial on these chargesis scheduled to commence at Guantanamo

Bay on August 10, 2010.

[14] Mr. Khadr has been seeking his return to Canada for more than five years through numerous
avenues and intermediaries. A request made by his solicitors on July 28, 2008 directly to Canada
and the failure of Canadato respond to it led to an application to this Court for judicial review

(Court File T-1228-08).

[15] OnApril 23, 2009, Justice O’ Reilly allowed the application for judicia review of the
“ongoing decision and policy” of the Government of Canada not to seek the repatriation of Mr.
Khadr to Canada: Khadr v. Canada (Prime Minister), 2009 FC 405. He found that Canada had
infringed Mr. Khadr’ s rights under section 7 of the Charter, which provides that:

Everyone has the right to life, liberty and security of the person and

the right not to be deprived thereof except in accordance with the
principles of fundamental justice.

[16] Justice O Reilly ordered Canadato remedy this breach of the Charter by requesting the U.S.

to “return Mr. Khadr to Canada as soon as practicable.”

[17] A mgority of the Federal Court of Appeal dismissed an appeal by the Crown: Khadr v.
Canada (Prime Minister), 2009 FCA 246. The Court of Apped stated: “ At the root of the Crown’s
appedl isits argument that the Crown should have the unfettered discretion to decide whether and
when to request the return of a Canadian citizen detained in aforeign country, amatter within its

exclusive authority to conduct foreign affairs.” On thisissue, the Court of Appeal held that the
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Supreme Court had aready found that Charter was engaged in the circumstances of Omar Khadr in

itsearlier decision in Canada (Justice) v. Khadr, 2008 SCC 28 [Khadr 1].

[18] The Court of Appeal held that there was no factual basis for Canada s submission that an
order to seek repatriation constituted a“ serious intrusion into the Crown’ s responsibility for the
conduct of Canada sforeign affairs,” and that “ Justice O'Reilly did not err in law or fact when he
concluded that, in the particular circumstances of this case, the Crown's refusal to request Mr.

Khadr's repatriation is abreach of Mr. Khadr's rights under section 7 of the Charter.”

[19] InKhadr Il the Supreme Court upheld the finding that Mr. Khadr’ s rights under section 7 of
the Charter had been breached, but varied the remedy that had been ordered. In place of the remedy
ordered by Justice O’ Reilly and affirmed by the Court of Appeal, the Supreme Court issued the

following declaration which defined the Charter breach:

... [T]hrough the conduct of Canadian officials in the course of
interrogations in 2003-2004, as established on the evidence before
us, Canada actively participated in a process contrary to Canada’'s
international human rights obligations and contributed to Mr.
Khadr’s ongoing detention so as to deprive him of hisright to liberty
and security of the person guaranteed by s. 7 of the Charter, contrary
to the principles of fundamental justice.

[20] The Supreme Court found that “the breach of Mr. Khardr’s s. 7 Charter rights remains
ongoing and that the remedy sought [of asking the U.S. to repatriate Mr. Khadr to Canada] could
potentially vindicate those rights’” (emphasis added). However, the Court held that the remedy of
repatriation sought by Mr. Khadr and ordered by the lower courts was not “ appropriate and just in

the circumstances’ beforeit.
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[21]  The Supreme Court gave three reasons why the order of repatriation was not appropriate and
just in the circumstances before it. First, in ordering Canadato seek Mr. Khadr’ s repatriation it said
that the lower courts gave “too little weight to the constitutional responsibility of the executive to
make decisions on matters of foreign affairs.” Second, it held that it was unclear whether the U.S.
would agree to arequest that Mr. Khadr be repatriated to Canada. Third, it expressed concern that it
did not have a complete record from which it could obtain a complete picture of the “range of

considerations currently faced by the government in assessing Mr. Khadr’ s request.”

[22] It may beinferred from the judgment that had these three concerns been satisfied, the
Supreme Court would have found that repatriation was an appropriate and just remedy, and it would

have affirmed the Order of the lower courts.

[23] Inmy view, the second of the above reasons, the uncertainty of the U.S. response, wasthe
basi s upon which the Court said that seeking repatriation “could potentially vindicate” Mr. Khadr's
rights (emphasis added). It would be an effective remedy only if the U.S. agreed to the request and
did return Mr. Khadr to Canada. If he was released, then he would be removed from U.S. detention,
and it was his detention that the Court found to be the consequence of Canada s breach of his

Charter rights, and it was his detention that the Charter obliges Canadato cure.

[24]  The Court noted at para 30 of Khadr 11 that “[a]n appropriate and just remedy is‘ one that
meaningfully vindicates the rights and freedoms of the claimants': Doucet-Boudreau v. Nova

Scotia (Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3, a para. 55.” For the three reasons
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set out previoudy, the Court was of the view that it was not in a position to craft an effective

remedy, but |eft the crafting of that remedy to Canada. The Supreme Court held:

The prudent course at this point, respectful of the responsibilities of
the executive and the courts, is for this Court to allow Mr. Khadr's
application for judicial review in part and to grant him a declaration
advisng the government of its opinion on the records before it
which, in turn, will provide the lega framework for the executive to
exercise its functions and to consider what actions to take in respect
of Mr. Khadr, in conformity with the Charter. Khadr II, para. 47
(emphasis added)

[25] On February 3, 2010, shortly after the release of Khadr 11, the Associate Director of
Communications for the Prime Minister of Canada and the Minister of Foreign Affairs both
provided statements to the press with respect to the position of the government in light of the
decisonin Khadr Il. Both stated that the government was reviewing the decision of the Supreme
Court but both made it clear that the government had not changed its previous position; it would not

seek the repatriation of Mr. Khadr.

[26] These public statements that the executive was continuing its policy of not requesting the
U.S. to repatriate Omar Khadr from Guantanamo Bay, Cuba reflect the decision under review in

Court File T-231-10.

[27]  On February 16, 2010, in response to the decision in Khadr 11, Canada sent a diplomatic
note to the government of the U.S. requesting that it not use any of the information provided to it by
Canadain its prosecution of Mr. Khadr. This note and the response from the government of the

U.S. arereproduced in Annex A and Annex B, respectively.
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[28] Canada sresponse by way of the diplomatic note constitutes the decision under review in
Court File T-230-10 in which Mr. Khadr seeks “judicial review in respect of the Respondents
decision of February 16, 2010, to remedy the Charter violation identified in Canada (Prime
Minister) v. Khadr, 2010 SCC 3, by sending the diplomatic note of February 16, 2010, and to

provide no other remedy.”

[29] Itisof notethat after the public statements were made by the government spokesperson and
the Minigter, counsdl for Mr. Khadr wrote to counsel for Canada on February 5, 2010 asserting that

Mr. Khadr was entitled to procedural fairness and natura justicein the executive' s consideration of

aremedy:

We understand from the recent comments of the Rt. [sic] Hon.
Minister Cannon and an e-mail of today’s date from Mjr. Jeff
Grohraring USMC that the Minister of Justice and/or the Minister of
Foreign Affairs may be considering an appropriate remedy for the
Charter violation identified in the recent decison of the Supreme
Court of Canada in Canada (Prime Minister) v. Khadr, 2010 SCC 3.
To this end, it appears that copies of the pleadings filed in the
upcoming motion to suppress statements before Col. Parish, Military
Judge, have been requested of the Prosecution by the Minister of
Foreign Affairs.

We as Mr. Khadr’s counseal request formal notice as to the nature of
any issues presently under consideration which will affect the rights
and interests of our client, as well as the opportunity to present
informed submissions in advance of any such decison. We aso
request a reasonable level of disclosure as to those materials which
are relevant to this issue and in the possession or power of the
Canadian government.

We reserve the right to rely upon any violations of the principles of
fairness, natura justice and/or fundamental justice which would
result from afailure to respond to this request.
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Counsel for Canada responded with an explanation as to why it made the request to the U.S.

for copies of the pleadings; however, no response was provided to the request for notice and an

opportunity to present submissions before a decision was taken by the executive. Mr. Khadr thus

had no knowledge of the action Canada would be taking or an opportunity to make submissions

concerning it before Canada sent the diplomatic note to the U.S.

[31]

were heard together in Edmonton, Alberta, on June 8, 2010.

[32]

decision under review. They read asfollows:

The Applicant makes application for:

(1) An Order pursuant to ss. 6, 7, 12 and 24(1) of the Canadian Charter
of Rights and Freedoms in the nature of certiorari setting aside the
decison ...;

(2) An Order pursuant to ss. 6, 7, 12 and 24(1) of the Canadian Charter
of Rights and Freedoms in the nature of mandamus requiring the
Respondents to demand the repatriation of the Applicant from the
custody of U.S. forces in Guantanamo Bay, Cuba;

(3) In the dternative, an Order directing the Respondents to reconsider
their decision ... having first accorded the Applicant a fair opportunity
to be heard;

(4) Costs, and

(5) Such further and other relief as the Court deems to be just and
appropriate.

These applications were ordered consolidated by the Chief Justice on April 9, 2010, and

The relief sought by Mr. Khadr in both applicationsisidentical except for the date of the
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| ssues

[33] Theissues put before the Court in these applications are issues of procedural fairness and
natural justice. Counsel for the applicant explicitly stated in his oral submissions that the issue of
whether the response of the executive was * unreasonable or patently unreasonable or something of

that nature” was not being raised in these applications.

[34] Inmy view, based on the memorandafiled and the oral submissions made by counsel for the
parties, there are five issues that this Court must address. They relate to one or both of the
“decisions’ under review. Thefirst decision isreflected in the public statements made February 3,
2010, not to seek the repatriation of Omar Khadr from the U.S. which, for convenience, | shall refer
to as“Decison|”. The second decision is Canada s decision to ask the U.S. not to use any
evidence or statements Canada shared with it asaresult of theinterviews Canadian officias
conducted with Mr. Khadr in any proceedings against him which | shall refer to as“Decision 11”.
Collectively, and again for ease of reference, | shall refer to these two decisions as“ Canada s
Response’ to the declaration issued by the Supreme Court of Canada. In my view, Canada’'s
response was two-fold: (1) it decided not to request the U.S. to repatriate Mr. Khadr and (2) it
decided to ask the U.S. not to use the information it had shared with them against Mr. Khadr’s

interests.

[35] Thefiveissues before the Court are the following:
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1. IsDecison|, asreflected in the statements made on February 3, 2010, regarding the
declaration issued by the Supreme Court of Canada a“ decision”, subject to judicial

review?

2. IsDecison I, Canada s response to the declaration issued by the Supreme Court of

Canada by sending the diplomatic note, subject to judicia review?

3. WasMr. Khadr entitled to receive procedural fairness and natura justicein relation

to Canada s Response to the declaration issued by the Supreme Court of Canada?

4. If Mr. Khadr was entitled to receive procedura fairness and natural justice in
relation to Canada s Response to the declaration issued by the Supreme Court of

Canada, did hereceiveit?

5. If Mr. Khadr was not provided procedura fairness and natural justice in relation to
Canada’ s Response to the declaration issued by the Supreme Court of Canada, what,

if any, Order should this Court issue as a consequence?

Analysis

1. Isthe decision reflected in the statements made on February 3, 2010, regarding the
declaration issued by the Supreme Court of Canada a “ decision” subject to judicial
review?

[36] Mr. Khadr submitsthat the “decision” of February 3, 2010 is captured by the following

exchange between Mr. Dimitri Soudas, the Associate Communications Director of the Prime

Minister, and the media:

Q: Will you comply?



DS It'sacourt decision and it’s from the highest court. Complying
with it means you respect the decison. Their ruling said we get to
decide.....

Q: Apart from bringing him back to Canada, are there things the
government can do to respect the court’s judgment regarding the
violation of his Charter rights?

DS. We'rereviewing that and more will follow....

Q: Sothere’' s no shift in your overall position that you' ve held about
whether or not he comes back to Canada?

DS Correct.

Q: But you are reviewing, just so we're clear, you are reviewing his
situation there and there may be things the government of Canada
may do to help him or amdliorize [sic] his situation?

DS. The minister of justice will obvioudy have a lead role in this.
But there is no shift in Canadian policy on this. And when | say
there is no shift in Canadian policy, | take it al the way back to the
previous government.
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[37]  Mr. Khadr further submitsthat the “decision” of February 3, 2010 is aso captured by the

following exchange between the Honourable Lawrence Cannon, Minister of Foreign Affairs, and

the media

Q: Minigter Cannon, could you tell us how your government came
to the decision not to request Mr. Khadr’s return to Canada after the
Supreme Court decison? We heard from the Prime Minister's
Office today that there's been no change in position on the return of
Mr. Khadr.

Hon. Lawrence Cannon: Wadll, there hasn't been a change in
position.

Q: How did you get to that decision?
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Hon. Lawrence Cannon: Well, how did we get to that decison? It's
exactly the same decision that we have taken since the very outset of
this incident or at least of this file. You'll recal that we of course
respect the decision that the Obama administration has taken to close
down Guantanamo but at the same time to make sure that those
people who are held and that have charges that are — that they — that
are being put forward and that they are facing that indeed the
American justice system go forward. That has been our position
from the beginning. We' ve said the [sic] Mr. Khadr is facing serious
charges. As you will recall, Mr. Khadr is being held by the
Americans because of his involvement or aleged involvement, |
should say, in the murder of an American military officer who indeed
| should say American medical officer who died in an incident and
he's being held on those charges. We continue to provide consular
sarvices. We have done so. Mr. Khadr is receiving al of the
services that normally we would provide any other citizen and in that
regard —

Q: What about hisrights violation?

Hon. Lawrence Cannon: — I'm finishing my question, Jennifer. And
inthat regard —

Q: What about hisrights violation?

Hon. Lawrence Cannon: —in that regard we will continue — we will
continue to monitor the situation as we have been doing and my
understanding is that the Americans will make a determination on

that and we will et the Americans make that determination and once
that is done we will see what the next steps are.

[38] Therespondents submit that these statements made to the media that underlie the application
in T-231-10 are not amenable to judicial review. They submit that they are “ merely statements and
not decisons.” The respondents say that 1099065 Ontario Inc. (carrying on business as Outer
Soace Foorts) v. Canada (Minister of Public Safety and Emergency Preparedness), 2008 FCA 47,

supports this submission.
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[39] The“decison” under review in 1099065 Ontario Inc. was a letter proposing a meeting and
suggesting dates. The Court of Appeal noted that there was nothing in the letter that impacted the
applicant as he could smply choose to ignore it or decline the proposal to meet. The circumstances
here are substantially different. Herethe “decision” to hold the course and not seek repatriation did
directly impact Mr. Khadr. Here, it is not the statements of these two men that are under review but
the decision made by the executive that is reflected in the statements made. Further, | agree with the
applicant that this Court has already held in Khadr v. Canada (Prime Minister), 2009 FC 405 that
decisions not to take a certain course of action that are evidenced by public statements are
justiciable.® In this respect the decision in T-231-10 is no different in nature than the decision under
review in Khadr Il athough the circumstances when the decisions were each made differed
significantly. Thereal question is whether these statements evidenced a new decision or whether
these men were merely reiterating the government’ s previous position. In my view, these
statements can only be seen to reflect a new decision made after the declaration of the Supreme
Court had issued such that they clearly indicate that regardless of what action the executive would
be taking, it would not be seeking repatriation. To find that these statements were not reflective of a
new decision in these circumstances would require afinding that the Prime Minister’ s Associate
Communications Director and the Minister of Foreign Affairs were speaking without the authority
of adecision by the executive having been made. There isno evidence to support such afinding
and given their senior roles such lack of authorization should not be assumed absent convincing

evidence.

* That finding was not challenged by Canada before the Federal Court of Appeal: 2009 FCA 246, para. 38.
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[40] Thisleadsto the second objection raised by the respondents. They submit that the decision
not to seek Mr. Khadr’ s repatriation has already been litigated by these parties, culminating in
Khadr 11, and that it istherefore resjudicata in that this very issue was finally determined by the

Supreme Court.

[41] Resjudicata functionsto prevent causes of action or issuesfrom being re-litigated. Inthis
case, the respondents rely on issue estoppel as a bar to these applications. In order to successfully
plead issue estoppel, the pleading party must prove:

1) that the same question has been decided;

2 that the judicial decision which is said to create the estoppel
wasfina; and

3 that the parties to the judicial decision or their privies were
the same persons as the parties to the proceedings in which the
estoppel israised or their privies: Danyluk v. Ainsworth Technologies

Inc., [2001] 2 S.C.R. 460 at 477 citing Angle v. Minister of National
Revenue, [1975] 2 SC.R. 248 at 254.

[42] Thistri-partite test is conjunctive; all three tests must be met before an estoppel is found.

[43] The second and third parts of thistest are satisfied in that the partiesin this application are
thesame asin Khadr 1l and it was afina decision. However, | am of the view that the first part of

the test is not met.

[44] Itistruethat Justice O Reilly held that Canada s refusal to seek repatriation violated the
principles of fundamental justice (because Canada had a duty to protect Mr. Khadr) and therefore,

his section 7 Charter rights; however, the Federal Court of Appea and the Supreme Court of
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Canada defined the question before them quite differently. The Supreme Court defined the issue
before it as whether Canada had participated in a process that contributed to Mr. Khadr’ s detention
so asto deprive him of hisright to liberty, not in accordance with the principles of fundamental
justice. The question that was answered is not the same question asis before this Court on this

application.

[45] Furthermore, the context of the application made to Justice O’ Reilly and this application are
substantialy different. In Khadr 11, the decision made by Canada was not in response to a
declaration issued by the Supreme Court finding abreach of Mr. Khadr’s Charter rights and
mandating aremedy. In this case, the decision made by Canadawas such aresponse. While
procedural fairness could have been argued in Khadr 1, the question would not have been whether
Mr. Khadr was entitled to procedural fairnessin Canada s decision responding to adeclaration of
the Supreme Court in the nature already discussed. The questions could not possibly have been the
same because the circumstances had changed significantly by the time the decision in this
application was made. Therefore, the first precondition for issue estoppel isnot met. Theissue

before me is not resjudicata.

2. IsCanada’ sresponse to the declaration issued by the Supreme Court of Canada subject
tojudicial review?

[46]  The respondents submit that to the extent that Court File T-230-10 “seeksto review the
guestion of whether a court should make an order that the government request Mr. Khadr’s
repatriation” that issue was already decided in Khadr 11. Accordingly, it saysthat issueisres

judicata.
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[47] Asnoted previoudly, it istrue that Mr. Khadr in these applicationsis asking the Court to
direct Canadato seek his repatriation; however, this application seeks to set aside Decision ||
because he was not afforded procedural fairnessin Canada s response to the Supreme Court’s

declaration. That question was not before any of the courtsin Khadr 11 nor could it have been.

[48] Therefore, | rgect the respondents submissions that Canada s response to the declaration
issued by the Supreme Court of Canadais not subject to judicia review because of the application

of the doctrine of resjudicata.

[49] Therespondents also submit that these decisions are not reviewable because section 7 of the
Charter isnot engaged by the process Canada undertook to comply with the Supreme Court's

declaration in Khadr Il. Their submission, as set out in their memorandum, is as follows;

In Khadr 2010, the Supreme Court held that the section 7 rights of
Mr. Khadr were engaged because information from the Canadian
interviews could be taken to have contributed to his continued
detention. It was from this engagement of his section 7 rights that
the analysis of the applicable principles of fundamenta justice and
appropriate remedy flowed. In this case, however, how can it be said
that Mr. Khadr’s section 7 rights are triggered by the steps taken by
the government to address the breach so identified by the Supreme
Court?

If section 7 is not engaged, the government’s response to the
declaration issued by the Supreme Court of Canada in Khadr 2010 is
an entirely discretionary decision within the realm of foreign policy
by the executive branch of government which is not amenable to
review on procedural fairness grounds.

[50] Therespondents submission that section 7 of the Charter is not engaged is without merit.

The Supreme Court of Canada found that Canada s breach wasfirst done in 2003 and 2004 by
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interviewing Mr. Khadr and passing on the content of the interviewsto the U.S. It aso found that it
was a continuing breach as Mr. Khadr remained in detention by the U.S. and that Canada'sillegal
acts contributed to this. So long as the breach of Mr. Khadr's rights remains ongoing, section 7 of
the Charter isengaged. How can it be said that a decision to cure or ameliorate that ongoing breach
does not engage his section 7 Charter rights? The whole premise of the government action wasto

remedy the breach that it had caused.

[51] Inmy view, if it has been found that a person’ s rights under the Charter have been infringed
by the government and that infringement is ongoing, then the Charter remains engaged until the
government has taken steps to cure the breach or has satisfied a court of competent jurisdiction that
it cannot be cured and that it has taken al reasonably practicable stepsto provide aremedy for its

breach.

[52] Ontherecord before this Court, Canada has taken only one positive action in response to the
declaration that it breached Mr. Khadr’ srights; it sent the diplomatic noteto the U.S. It received a
response and has done nothing further. In her oral submissions, counsdl for the respondents
reminded the Court that Canada has a remarkable history of complying with court decisions® and,
congistent with this history, Canada has complied with or responded to every court decision relating
to Mr. Khadr. Counsel for the respondents also admitted in her oral submissions that Canada was
obligated to respond to the Supreme Court’ s declaration swiftly and that “not doing anything at all
would be very difficult to justify.” In light of that acknowledgment and given the response of the

U.S. to the note, one must conclude that Canadais of the view that itsfirst and only action has

® A fact noted by the Supreme Court in Doucet-Boudreau, para. 32.
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remedied the breach or that there are no reasonably practicable steps to provide aremedy; otherwise
it would have advanced other potential curative remedies. Aswill be seen, | do not share the view
that Canada, in its actions taken to date, has remedied the breach or that there are no other potential

curative remedies available.

[53] Inany event, the respondents submission, in my view, isrealy asubmission that the
actions of the executive in fashioning the remedy it did are not subject to judicial review because

they were was donein the exercise of the roya prerogative; this brings us to the third issue.

3. Was Mr. Khadr entitled to receive procedural fairness and natural justice in relation to
Canada’ s Response to the declaration issued by the Supreme Court of Canada?

[54] Therespondents submit that like a decision delegated by statute to the Governor in Council,
adecision made pursuant to the roya prerogative must be treated with much sensitivity, and that the
Supreme Court recognized this sensitivity in Khadr |1 by leaving the final decision of how to
proceed up to the government. They rely on the decision of the Supreme Court of Canadain
Attorney General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735, and the statement at
p. 757 thereinthat “ ... thereis no need for the Governor in Council to give reasons for his decision,
to hold any kind of hearing, or even to acknowledge the receipt of a petition ...” from those

affected.

[55] | agree with the applicant that the facts before the court in Inuit Tapirisat differ significantly
from those in this application. There, the decision of the executive was its denial of an appeal of a

decision of the CRTC regarding telephone rates. It was a decision affecting many persons. The
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Supreme Court held that whether the rules of natural justice and procedural fairness applied was
dependant upon a number of considerations including the subject matter of the decision at issue and
the consequences to the person(s) affected. The Court held that no such duty was owed in that case,
given these and other considerations. Importantly, it also madeit clear that where the decisionisan
adminigtrative one, rather than alegidative one, and where the res or subject matter is an individual
concern or aright unique to the petitioner or appellant, rather than something affecting a broad

group, different considerations arise.

[56]  Unlike Inuit Tapirisat, the present decisions under review directly impacted only one

citizen, Omar Khadr.

[57] Therespondents submit that Canada s Response is not justiciable because it was a decision
of the executive, on broad grounds of public and foreign poalicy, taken in the exercise of the royal

prerogativein that it affected foreign relations.

[58] Thenarrow issueto be determined is whether the duty to be fair appliesto Canada’'s

Response, which the applicant concedes involved the exercise of the royal prerogative.

[59] TheMagnaCarta(1215), The Bill of Rights (1689), and the Act of Settlement (1701) were
arguably thefirst steps taken to curtail the absolute powers of the Crown and establish the concept
of parliamentary sovereignty. They began a process of restricting the prerogatives of the Crown

that continues to the present day.
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[60] The applicant saysthat fairness applies because the decisions affect hisindividual rights. He

cites and relies upon the following passage from David Phillip Jones & Anne D.S. De Villars,

Principles of Administrative Law, 5" ed. (Toronto: Carswell, 2009) at p. 244:

More recent decisions, however, seem to hold that, a least in
principle, the duty to be fair does extend to the exercise of the
prerogative powers. These cases suggest that the prevailing
consideration in determining whether the duty of fairness extends to
the exercise of the prerogative power is the subject matter involved,
not the source of the power: that is, regardless of whether the
decision stems from a prerogative power, does the decision affect the
rights of an individua? If yes, the decison is subject to judicid
review and the duty of fairness [citations omitted].

[61] Although not cited by these authors, their conclusion is consistent with that reached by the

Ontario Court of Appeal in Black v. Canada (Prime Minister) (2001), 54 O.R. (3d) 215 (C.A.).

That court adopted the finding of the House of Lords in Council of Civil Service Unionsv. Minister

for the Civil Service, [1985] 1 A.C. 374, which the Court of Appedal at para. 51 summarizes as

follows:

[62]

Under the test set out by the House of Lords, the exercise of the
prerogative will be justiciable, or amenable to judicial process, if its
subject matter affects the rights or legitimate expectations of an
individual. Where the rights or legitimate expectations of an
individual are affected, the court is both competent and qualified to
judicialy review the exercise of the prerogative.

In this case, as has been discussed, the applicant submits that his rights are affected by the

executive' s exercise of the royal prerogative because his section 7 rights were engaged. Therefore,

he says, Canada’' s Response isreviewable. | agreethat his section 7 rights were engaged. Whether
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the remedy the executive chose cured the breach or not, its decision most certainly affects Mr.

Khadr’'s Charter rights and thereforeisjusticiable.

[63]

take action to cure the breach of his Charter rightsin light of the declaration that Canada had

Moreover, | am of the view that Mr. Khadr had alegitimate expectation that Canada would

breached hisrights. Aswas observed by Chief Justice McLachlin, writing for the Court inRR. v.

974649 Ontario Inc., 2001 SCC 81, at para. 20 “aright, no matter how expansive in theory, isonly

as meaningful asthe remedy provided for its breach.” As such, the decision taken affected his

legitimate expectations and, following the finding in Council of Civil Service Unions, it is

justiciable.

[64]

of Citizenship and Immigration), [1999] 2 S.C.R. 817, described how a party’ s legitimate

expectations may determine his entitlement to procedural fairness:

...[T]he legitimate expectations of the person chalenging the
decison may aso determine what procedures the duty of fairness
requires in given circumstances. Our Court has held that, in Canada,
this doctrine is part of the doctrine of fairness or natural justice, and
that it does not create substantive rights .... Asapplied in Canada, if
a legitimate expectation is found to exist, this will affect the content
of the duty of fairness owed to the individual or individuas affected
by the decision. If the claimant has a legitimate expectation that a
certain procedure will be followed, this procedure will be required by
the duty of fairness .... Similarly, if a clamant has a legitimate
expectation that a certain result will be reached in his or her case,
fairness may require more extensive procedural rights than would
otherwise be accorded.... Nevertheless, the doctrine of legitimate
expectations cannot lead to substantive rights outside the procedura
domain. Thisdoctrine, as applied in Canada, is based on the principle
that the "circumstances' affecting procedura fairness take into
account the promises or regular practices of administrative decision-

Madame Justice L'Heureux-Dubé at p. 839-840 of her reasonsin Baker v. Canada (Minister
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makers, and that it will generaly be unfair for them to act in
contravention of representations as to procedure, or to backtrack on
substantive promises without according significant procedural rights.
[emphasis added and authorities omitted]

[65] Inmy view, Mr. Khadr had alegitimate expectation based on the declaration of the Supreme
Court that Canada would effect aremedy that would cure the breach, and if no such curative remedy
was available, then it would effect aremedy that would ameliorate the breach. This expectationis
founded on section 24 of the Charter and the express words of the Supreme Court that its
declaration provided “the legal framework for the executive to exerciseits functions and to consider

what actions to take in respect of Mr. Khadr, in conformity with the Charter.”

[66] Mr. Khadr’'s circumstances vis-avis Canada may be contrasted with that of Mr. Abass vis-
avis the United Kingdom as set out in the decision of the English Court of Appeal in Abass v.

Secretary of State for Foreign and Commonwealth Affairs, [2002] EWCA Civ. 1598.

[67] Mr. Abass isaBritish national. Like Mr. Khadr, he was captured by the U.S. in
Afghanistan and transported to Guantanamo Bay, Cuba. After he had been detained for 8 months
without charge or access to a court or hearing, hisfamily brought an application for judicia review,
to compel the government of the United Kingdom to make representations on his behalf to the U.S.

government to either take appropriate action or explain why it had not done so.

[68] The Court of Appea dismissed the application holding that at international law a State was

under no “duty to intervene by diplomatic or other means to protect a citizen who is suffering or
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threatened with injury in aforeign State:” Abass, para. 69. The Court also found that the
Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950,
213 U.N.T.S. 221, Eur. T.S. 5, provided Mr. Abass with no assistance unlessit could be shown that
England had effective control over Guantanamo Bay or that it had extra-territorial jurisdiction over

Mr. Abass. It had neither. Asit was put by the Court:

[His counsel] has not identified any relevant control or authority
exercised by the United Kingdom over Mr. Abass in his present
predicament. Nor has he identified any act of the United Kingdom
government of which complaint can be made that it violates Mr.
Abass’s human rights.

[69] Just asthe United Kingdom had no control or authority over Mr. Abassi, Canada has no
control or authority over Mr. Khadr. However, unlike the United Kingdom'’ s treatment of Mr.
Abass, there has been afinding that Canada violated Mr. Khadr’ s human rights, and this fact, and
the requirement at law that such breaches be vindicated, imposes on Canada a duty to intervene by
diplomatic or other meansto cure the breach if possible and, if it isnot possibleto cureit, to attempt

to amdliorateit.

[70] The Supreme Court found that a person whose rights under the Charter have been breached
is entitled to an effective remedy from the breaching party — Canadain this case. Having found that
Mr. Khadr’ s section 7 rights were breached and having issued a declaration to that effect, Mr. Khadr
could legitimately expect that the Crown would remedy its breach. In my view, the option of doing

nothing was not an option that was legally available to Canada, given the declaration of the



Page: 27

Supreme Court — doing nothing would not be in conformity with the Charter.® Such aresponse, or
non-response, in my view, would only comply with Canada’ s Charter obligationsif there was no
action that could be taken to cure or amdliorate the breach. The paucity of remedy is not the case

here as the Supreme Court held that requesting repatriation was potentialy an effective remedy.

[71]  Mr. Khadr was entitled to receive procedural fairness and natural justice from the executive
asit reached its decision as to the Charter remedy it would provide. Had the government done what
Mr. Khadr sought, seeking his return to Canada, then it would not have been necessary for the
executive to engage Mr. Khadr. Hiswishes were aready stated and well-known. When Canada
made the decision not to seek hisrepatriation but to fashion a different remedy, then Mr. Khadr was

entitled to be afforded procedural fairness and natural justice.

4. Did Mr. Khadr Receive Procedural Fairness and Natural Justice from Canada?

[72] The procedural fairness and natural justice required will vary depending on the
circumstances of the decision and the decision-maker. In thiscase, | find that the level of fairness
required to have been provided was at the low end of the scale. Even so, | find that Mr. Khadr did

not receive fairness.

[73] Themost basic requirement of justice isthat a person affected by a decision be given notice
of it. Inmy view, that basic principle applies al the more when the decision being taken directly

affectsoneindividual and is being take to cure or ameliorate a previous breach of that individua’s

® It isinstructive to note that the Supreme Court stated that its declaration would provide the framework for the executive
to consider “what” actionsto take; it did not say that it was aframework for the executive to consider whether to take
any action.
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Charter rights. Donald J. M. Brown & John M. Evans, Judicial Review of Administrative Actionin
Canada, 2d ed., loosdleaf (Toronto: Canvasback Publishing, 2009) at p. 9-1 summarize this duty

and itsimportance in the following passage:

It istherefore afundamenta element of the duty of fairness at
common law, and, where applicable, of the congtitutionally-
guaranteed principles of fundamental justice, that prior notice be
given to those entitled to participate that adecision is going to be
made or some administrative action taken. In the words of the
Supreme Court of Canada:

Thisruleis so very fundamental in our legal system
that | do not think there is any necessity to discussit
at length. [citation omitted]

[74] Mr. Khadr's counsel attempted to become involved in the process after the decision was
taken that Canada would not seek the return of Mr. Khadr, asis evident from the email sent on

February 5, 2010.

[75] When the Supreme Court provided the executive with an opportunity to fashion aremedy
and after the executive decided that it would not seek Mr. Khadr’ s return as he had requested, the
executive then had a duty to inform Mr. Khadr of that decision, the remedy it was considering, and
the action it would be taking. It also had aduty to give Mr. Khadr an opportunity to make written

submissions asto remedial action(s) that would be appropriate before it unilaterally imposed its

purported remedy.

[76] Oneshould not interpret anything that has been said as suggesting that the executive had to

accede to any request or suggestion made by Mr. Khadr. On the other hand, that is not to say that
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the executive could do nothing, or could choose not to provide the best possible remedy for the

breach.

5. What, if any, Order should this Court issue?

[77] The Charter was breached when Canadian officiasinterrogated Mr. Khadr in the
circumstances as described above and then shared the information they obtained from him with the
U.S. The Supreme Court held that in so doing Canada contributed to Mr. Khadr’ s detention and his
ongoing detention by the U.S. Theinitial breach cannot be cured; the ongoing breach may be

curable.

[78] Atthehearing, | stated that there appeared to me to be two obvious remediesthat, if
accepted by the U.S., would cure the breach: (1) to ask the U.S. to end the detention of Mr. Khadr
and return him to Canada or (2) to ask the U.S. not to use the information Canada provided so that if

he continues to be detained, the detention is not casually linked to Canada s actions.

[79] There may be other possible remedies that would cure the breach.

[80] Counsd for the applicant at the hearing, in response to a question from the Court, submitted
that there are anumber of actions Canada could take that would not cure the breach but would
ameliorateit. One example given was asking the U.S. to try Mr. Khadr as ajuvenile, given hisage
at the time the alleged offences were committed. Whether this remedy would ameliorate the effect

of the breach or just ameliorate the consequences of the charges Mr. Khadr facesisunclear. What is
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clear to the Court isthat Mr. Khadr claimsto have a number of suggestions of remedial action that

he would offer to the Crown if given the opportunity.

[81] A courtwill not grant aremedy for abreach of procedurd fairnessif it will have no effect
on theresult. If the same decision would have been reached even if natura justice had been

provided then this Court will not quash the decision.

[82] Inthis casethe diplomatic note has been sent and there has been aresponse. That cannot be
undone—it isan higtorical fact. Accordingly, | will not grant the order, as requested, in the nature
of certiorari setting aside the decision to ask the U.S. not to use the information provided to it by

Canada. Doing so would beineffective.

[83] Theapplicant asks, in the alternative, that the Court issue an order directing the respondents
to “reconsider their decision to ask the U.S. not to use the information provided to it by Canada,

having first accorded Mr. Khadr an opportunity to be heard.

[84] Inmy view, if the actions of Canadain asking the U.S. not to use the information provided
to it by Canada cured Canada s breach, then thereis no need for Canada to reconsider its decision as

Mr. Khadr has received his Charter remedy. A breach need not be cured twice.

[85] Itisclear on therecord before the Court that the breach has not been cured. First, the U.S.
did not accede to Canada s request not to use the information it provided. The U.S. merely

responded that the prosecution of Mr. Khadr would be governed by the Military Commissions Act of
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2009, Pub. L. 111-84, 123 Stat. 2190; it has provided no assurance that the information would not
be used againgt Mr. Khadr’ sinterests. Second, the record discloses that following the response by
the U.S. government to Canada s request, the information was used by the U.S. in the prosecution

of Mr. Khadr.

[86] Kobie Flowers, one of Mr. Khadr’s defence counsdl in the military commission prosecution
being conducted at Guantanamo Bay, provided an affidavit in which he swears that on April 28,
2010, in response to a motion brought by Mr. Khadr to suppress evidence, the U.S. called awitness

who testified that:

... [S]he reviewed video recordings of interviews of the Applicant
conducted by Canadian government officials at GTMO on February
13. 14, 15 and 16, 2003 and prepared a written report from those
videos. She then testified as to the information contained in her
report of the Canadian interviews. During her testimony, SA.
Dillard referred to her report of the Canadian interviews to refresh
her memory.”

[87] Therespondents submit that Mr. Khadr is responsible for the introduction into evidence of
the interviews conducted by the Canadian officials because Mr. Flowers, during his cross-
examination of this prosecution witness on May 1, 2010, asked her to view, in closed session, some
seven minutes from these videos “much of which consisted of Mr. Khadr crying.” In response, the
U.S. then tendered as evidence “ DV Ds containing the entirety of the Canadian interviews as

exhibits on the suppression motion.”

[88] | rgect the respondents submission that Mr. Khadr was the cause of the Canadian evidence

coming before the commission. It is clear on the record before the Court that it wasthe U.S. that
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first introduced the substance of the Canadian interviews as evidence before the military

commission.

[89] Accordingly, Canadahas not cured its breach of Mr. Khadr’s Charter rights.

[90] The Charter and the rule of law require that government breaches of Charter rights be
remedied. Inthe usua case, aremedy that cures abreach caused by the government is available
because the remedy is within the complete control of the government. Mr. Khadr’ s situation differs
because the remedy is not within the complete control of Canada. Canada can propose, but the U.S.
must consent. Nonetheless, in my view, the breaching party remains required to attempt to cure the
breach. Itisonly if acureisnot possible that aremedy that merely ameliorates the breach is

warranted and must be attempted.

[91] Inmy view, if thereisonly one available remedy that potentially cures the breach of one
person’s Charter rights, then that remedy must be ordered by the Court, even if the order involves
the exercise of theroyal prerogative. Thisisto be contrasted with the casesrelied on by the
respondents, such as Mahe v. Alberta, [1990] 1 S.C.R. 342, Eldridge v. British Columbia (Attorney
General), [1997] 3 S.C.R. 624, and Doucet-Boudreau v. Nova Scotia (Minister of Education),
supra, where a declaration was issued precisely because a number of options or choices were
available to the respective governments that would cure the Charter breach at issue; in these
circumstances, courts have deliberately and appropriately left the flexibility with governmentsto
fashion remedies that are both appropriate in the circumstances and conform with the Charter. In

Situations where there has been a Charter breach that is ongoing and where there is only one
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curative remedy identified, the argument for flexibility in the hands of government in significantly
diminished. The fact that the one remedy available falls within the scope of the government’s
prerogative power does not prevent the court from fashioning aremedy. As the Supreme Court
stated in Khadr 1l at para. 37: “courts are empowered to make orders ensuring that the government’s
foreign affairs prerogative is exercised in accordance with the constitution.” If the Charter, as a part
of Canada s constitution, requires an action to be taken, and it does in the present circumstances,

and if that action requires the exercise of the roya prerogative, then this Court is not only

empowered to order it, this Court is required to order that it be done.

[92] Inthiscasg, if the Court was satisfied on the record that the only potential remedy not yet
tried by Canadathat could cure the breach wasto issue an order requiring Canada, before Mr.
Khadr’s military commission proceeding commences on August 10, 2010, to request the U.S. to
return Mr. Khadr to Canada, that order would be issued. | have previoudly stated that thisisthe
only alternative remedy | can see that can potentially cure the breach. It may be, however, that
Canada and/or Mr. Khadr can fashion other potential curative remedies. If there are others, and
keeping in mind the ruling of the Supreme Court in Khadr 11, it istherole of the executive, after
providing Mr. Khadr an opportunity to be heard, to decide which of the aternative potential curative
remedies to choose. It must continue that process until Mr. Khadr is provided with an effective
remedy that vindicates hisrights. Aswas stated by the Supreme Court in Doucet-Boudreau at para.

55:

... [A]n appropriate and just remedy in the circumstances of a
Charter clam is one that meaningfully vindicates the rights and
freedoms of the clamants. Naturaly, this will take account of the
nature of the right that has been violated and the situation of the
clamant. A meaningful remedy must be relevant to the experience
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of the claimant and must address the circumstances in which the right
was infringed or denied. An ineffective remedy, or one which was
"smothered in procedural delays and difficulties’, is not a meaningful
vindication of the right and therefore not appropriate and just.
[citations omitted]

[93] If after such aprocess there remains but one potential remedy that can cure the breach, then

Canada must advance it; it is the only “appropriate and just” remedly.

[94] The parties deserve an opportunity to explore effective remedies. Given that Mr. Khadr’'s
hearing is scheduled to commence imminently, this process must be undertaken with some urgency
and the Court must reserve the right to oversee this expl orative process, to amend the short time
frame set out in the Judgment for the steps that are to be taken, and to reserve the right to impose a

remedy if none isforthcoming from that process.

[95] Inkeeping with its obligations under the Charter, Canadais expected to advance at least one
potential curative remedy in sufficient time prior to the scheduled commencement of the military
commission’s hearing that one may reasonably expect that the U.S. government will havetimeto

consider the request and respond to it.

[96] In keeping with its continuing obligations under the Charter, Canada is expected to continue
advancing potential curative and ameliorative remedies until the breach of Mr. Khadr’s Charter
rights have been cured, or if no cureis possible, until the breach has been ameliorated, or if thereis

no remedy, until it has exhausted all possible remedies.
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JUDGMENT
THISCOURT ORDERSthat:
1. These applications are allowed;
2. The Court declares that Mr. Khadr is entitled to procedural fairness and

natural justice in Canada’ s process of determining aremedy for its breach of
Mr. Khadr’ s section 7 Charter rightsin that (a) he is entitled to know what
alternative remedies Canadais considering, if any, and (b) heis entitled to
provide written submissions to Canada as to other potential remedies and as
to whether, in his view, those being considered by Canada are potential

remedies that will cure or ameliorate its breach;

3. The respondents are to advise the applicant within 7 days of the date of this
judgment of all untried remedies that it maintains would potentially cure or
ameliorate its breach of Mr. Khadr’s Charter rights as has been determined
by the Supreme Court of Canadain Canada (Prime Minister) v. Khadr, 2010

SCC 3;

4, The applicant shall have 7 days after receiving the respondents’ advice asto
potential remedies to provide the respondents with his written submissions as

to other potential remediesthat may cure or ameliorate the breach of his



Page: 36

Charter rights, and as to whether those being considered by Canada, in his

view, are potential remedies that may cure or ameliorate the breach;

| retain jurisdiction to amend, at any time, the time provided herein for the
taking of any step if satisfied that the time that has been provided is too brief
for aparty to fully and appropriately provide the information required or take

the steps ordered;

Following the procedural fairness process described herein, Canadaisto
advance a potential curative remedy as soon thereafter asis reasonably
practicable and to continue advancing potential curative remedies until the
breach has been cured or al such potential curative remedies have been
exhausted, following which it isto advance potential ameliorative remedies
until such time as the breach has been reasonably ameliorated or al such

remedies have been exhausted:;

| retain jurisdiction to determine whether aremedy proposed is potentially an

effective remedy, should the parties be unable to agree;

| retain jurisdiction to impose aremedy if, after the process described herein,
Canada has not implemented an effective remedy within areasonably

practicable period of time; and
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The applicant is entitled to his costs for two counsel at the high end of

Column V.

"Russal W. Zinn"

Page: 37

Judge
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ANNEX A
Exrmbim Embrasosy Ambamands i B
Dipte No. LUNWS0033

‘The Embassy of Canada presents its cornplirments to the State Department of the
“United States of America and has the homour to refer to,the marm' of Mr. Omar Khadr, g
Caadlan ¢itizen detainad at Guantanamo Bay Cuba, and its previous notes couaemmg

th cxrcurnstarzccs of his detentiun and proceedings agamst him.

The Canadian Emb#sy bas the honour to bring to the atiention of the State
Depariment of txe Unlted States of Amesica the 29 Jamary 7010 docision of the Supreme
Court of Canada in Canada v. Lhadr which found that the Government of Canada is

. responsible for an ungoing breach of Omar Khadr's section 7 tights Inndcr the Canadian
Charser of ngkzs and Freedoms \o not be deprived of fibarty and secunlty of the person
except in accordance with the principles of fundemental justicc.. The Court found that fhe
breach of M. Khadr’s sights stemmed rom Cenadian officials having questionsd M.
Khad; in 2003 and 2004 on matters eonm:ctedl'to the charges peiiding ogainst him,

g wiﬂwﬁf him hnviug aucess-io counsel, having béon toid hé wa§ subjeeted to a pmgfam of

sleep dc-pnva::cu prior {o the mtm iew, and shanng the pfoduct of these interviews with
u.s, nuthonnes ‘ )

Thc Court mnciuded that the breach of Mr. Khadr 5 nghts is 2 coptinuing one in

that if was rcasonahle 0 m'rcr that the statement 1o C’anadazm officials might form part of

Docket: T-230-10
Docket: T-231-10
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the case against him in the prosecution and in that sense contribite 10 his ongoing

detention. We refer you specifically to parn, 21 of the Supreme Court’s udgment, which
states i papt:

ltis reasonable to infer from tha uncontradicted evidence before us that the
staternents taken by Canadian officials are contributing w the continued detention
of Mr. Khadr, thereby impacting his liberty and security interests. In the absence
of any evidence to the contrary (or disclamer rebutting this inferences), we -
conclude on the record before us that Canada’s active pazﬁcipaticn it what was at

~ the time an {llegal regime hae conteibusted and continues to contiibute to Mr.
Khadr's current detantion, which is the subjeot of his current cluim.

The Government of Canada therefors regpectfully requests assurén_cas that any

evidence or statements shared with U.S, authorities as a result of the itmerviews with Mr,
Khadr by Canadian agents and officials not be usad agaings him by U.S. suthorities in the

contexl of proceedings before the Military Commission or clsewhere.

The Embassy of Canada further wishes to note that in order to confirm its
respohise 1o the decision of the Supreme Court of Canada, the Govermment of Canada
considers itself obliged to provide a copy of this rote 16 Mr. Khedr's counsel. With the

State Department’s consent, a copy of the response would be provided to Mr. Khadr's

counsel as well,
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The Fmbassy of Canada avals 1tself of this opportunity to renew 1o the State

Department of thé United States of America the assurances of its highest consideration,

Waghington, District of Columbia

Febmary 16, 2040
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Docket: T-230-10
Docket: T-231-10

ANNEX B

No. 269

The Embassy of the United States of America presents its
compliments to the Department of Foreign Affairs and International
Trade and has thé honor to réfer to the diplomatic note UNWS0013,
of February 16, 2010, regarding the matter of Mr. Omar Khadr, a

Canadjan citizen detained at Guantanamo Bay, Cuba,

The Department of State has provided the referenceci

. Diplomatic note to the Department of Defense Office of Military

- Commissions prosecutors in Mr Khadr's case. In presenting their
case, these prosecutors will be governed by the Military Commissions
Act of 2009 MCA), specifically MCA § 948r, which provides
safeguards against the admission in military cc;mmission proceedings

of evidence obtained through improper means.

Relevant safeguards include the exclusion of all statements
obtained by torture or cruel, inhuman, or degrading treati'nent, "except
against a person accused of torture or such u'eatrnént as evidence that
the statement was made." MCA § 948r(a). ‘Other statements of the
accused may be admitted in evidence only if the military judge finds
"that the totality of the circumstances renders the statement reliable
and posseséing sufficient probative valﬁe; and that -- (A) the

statement was made incident to lawful conduct during military

_DIPLOMATIC NOTE
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operations at the point of capture or during closely related active
combat engagement, and the interests of justice would best be served
by admission of the statement into evidence; or (B) the statement was
voluntarily given." MCA § 948r(c).

The United States Government confirms that a copy of this
response may be provided to Mr. Khadr's counsel.

. The Embassy of the United States of America avails itself of
this opportunity to renew to the Department of Foreign Affairs and

International Trade the assurances of its highest consideration.

Embassy of the United States of Ameﬂca,
Ottawa, April 27, 2010.
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