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REASONS FOR JUDGMENT

[1] Thisis an application pursuant to subsection 72(1) of the Immigration and Refugee
Protection Act, S.C. 2001, c. 27 (Act) for judicia review of adecision of amember of the
Immigration and Refugee Board (Board) dated October 31, 2007 (Decision) in which Ms. Bodine

(the Applicant) was found inadmissible to Canada for misrepresentation.

BACKGROUND

[2] On September 10, 2007, at approximately 2:00 am., the Applicant, a citizen of the United

States of America, attempted to enter Canada at the Peace Arch border-crossing. The Applicant
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stated that she was seeking entry asavisitor to stay with afriend in Canada for two or three months.
The Applicant was refused entry by Canada Border Services Agency (CBSA) Officer Emmoitt.
After conducting a search of the Applicant's vehicle together with another officer, Officer Emmott
concluded that the Applicant would not leave Canada at the end of her stay because she was
unemployed and did not have proof of funds to support herself during her stay in Canada. Also, she
did not have documents proving her tiesto the United States or proof of an addressin the United
States to which she would return. Further the number and nature of the itemsin her vehicle
suggested that the Applicant was coming to Canadato live. Theseitemsincluded personal
documents (pay stubs, journas, and old mail), sheets of return address stickers with aVancouver
address, awooden chest, a bicycle and bicyclerack, and several bags of persona goods. Officer
Emmott advised the Applicant of the reasonsfor her refusal into Canada and the Applicant stated
that she understood the reasons provided to her. Officer Emmott also advised the Applicant that, if
she wished to enter Canada as a visitor, she should have proof indicating that she would leave by the
end of her authorized stay. This might include such things as proof of funds and residence in the
United States, as well as goods and belongings commensurate with her trip asavisitor. The
Applicant did not protest Officer Emmott's decision and agreed to voluntarily withdraw her

application for entry into Canada. The Applicant returned to the United States.

[3] Later on the same morning, the Applicant's boyfriend, Mr. Andrew Barry, a Canadian
citizen, met with the Applicant in the parking lot of a gas station in Blaine, Washington. The
Applicant transferred a number of articles from her car to the vehicle driven by Mr. Barry. She also

obtained an ATM receipt as proof of the fundsin her bank account and a bank statement showing
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her home address in Colorado. The Applicant then proceeded to the Peace Arch border-crossing and
was admitted into Canada at approximately 11:50 am. without being referred to secondary
examination. The Officer who admitted the Applicant into Canada was not aware that the Applicant

had voluntarily withdrawn her application earlier that morning or of the reasons for that withdrawal.

[4] At approximately 12:15 p.m., Mr. Barry attempted to re-enter Canada and was referred to
secondary examination. A number of articleswere found in his car, including: a bicycle and bicycle
rack; awooden chest containing anitwar and cannabis literature; personal file folders filled with
personal information and artwork; photo albums; old letters; old bills; unopened letters; several
notebooks; old books, women's clothing and shoes; a certificate of achievement for a course that
was completed; and the Applicant's expired passport and expired driver's license. Some of these
items were distributed amongst two black bags, two red bags and abeige bag. Upon discovering
that the Applicant had entered Canada, the items were seized and awarrant was issued for the
Applicant's arrest on the grounds that she was inadmissible for misrepresentation pursuant to section
40(2)(a) of the Act. On September 13, 2007, the Applicant returned to the Peace Arch border-
crossing to collect the belongings that had been seized, whereupon she was arrested. Inadmissibility
hearings pertaining to this case were held on September 17, 2007 and October 31, 2007. The Board
issued its Decision on inadmissibility on October 31, 2007. Thisisthe Decision under review in this

application.
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DECISION UNDER REVIEW

[5] In its reasons, the Board was clear that its Decision did not involve Officer Emmett's
decision to deny the Applicant entry into Canada, although the Board did state that it did not agree
with that decision. The Board said it would not be improper of the Applicant to have been
considering permanently living in Canada even though entering as avisitor. Thisis because section
22(2) of the Act permits a person to have a dual intent when coming to Canada. Further, the Board
noted that the Applicant had arecord of complying with the Act, having held student and work visas

in the past and not having stayed beyond her authorized periods in the past.

[6] The Board also noted that the hearing was not about the Applicant's political opinion or
affiliations. The Applicant was of the view that Officer Emmott's decision to deny her entry was
influenced by the antiwar literature found in her car. The Board noted that this was the Applicant's
impression of her interaction with Officer Emmott; it was not the Officer'srecall of the events. The
Board noted that there was conflicting evidence from the Applicant and Officer Emmott regarding

whether Officer Emmott even saw the anti-war literature.

[7] The Board noted that there was a so conflicting evidence between the Applicant’ s ora
testimony regarding the contents that were transferred to Mr. Barry's car and the items listed in the
Statutory Declaration given by CBSA Officer Dempsey, who had inspected Mr. Barry's vehicle.
The Board stated asfollows:

Because these are items that Officer Dempsey personally inspected
and seized, | prefer his statutory declaration over Ms. Bodine's ora
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testimony. Ms. Bodine attempted to minimize the significance of the
transfer to Mr. Barry's car. She testified that only Mr. Barry's
belongings and the palitica literature were moved. But in fact Mr.
Barry's trunk contained many of Ms. Bodine's own possessions,
including clothing and persona documents, and these were not just
inadvertently in the chest but also in one of the backpacks.

[8] Thisled the Board to the following conclusions:

| draw two conclusions: First, that Ms. Bodine unburdened herself of
the bulk of the items from her car to create the impression to border
officias that she was bringing into Canada no more than what she
would need for a short sojourn in Canada, once again, in order to
address Officer Emmett's [sic] concerns. [The Board a so noted that
[i]n order to address two of Officer Emmett's [sic] concerns, Ms.
Bodine obtained an ATM receipt showing her account balance and a
statement showing her home addressin Colorado.] Second, at this
hearing Ms. Bodine wanted to create the impression that transferring
the bulk of the items was not a calculated act; at least, it was only
calculated in respect of the political literature that she felt had
hindered her admission previoudly.

[9] The Board then turned to whether there was a misrepresentation in law and noted that
“[t]here was considerabl e argument about whether and to what degree Ms. Bodine owed a duty of
candour, in other words, aduty to spontaneously disclose to the border officer that she had been

refused entry earlier that day.” The Board concluded that it was unnecessary to make a

determination on that point.

[10] TheBoard found that the Applicant had indirectly withheld information or made a direct
mi srepresentation, noting that when she entered Canada she “was not asked...about the quantity of

bel ongings she was bringing into Canada...because she was displaying only a minimum of personal
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effects.” Thus, the Applicant “was not asked because...she had transferred most of her belongings to
Mr. Barry's car.” The Board held that “[t]he purpose of doing so was unquestionably to mislead the
examining officer into believing she was bringing into Canada less than she actually was.” The
Board found that this misrepresentation was material because, “[b]y removing the bulk of the
belongings, [the Applicant] foreclosed or averted further inquiries, or in other words, she cut off an

avenue of investigation for the officer.”

[11] Finaly, the Board concluded that the misrepresentation induced, or could have induced, an
error in the administration of the Act, stating that “[i]f one withholds or misrepresents information
that isrelevant to whether or not one is admitted to Canada, then it creates the potential for an error
in the administration of the Act; that is, the potential for admitting someone who may not be
admissible.” Thus, the Board held that all of the elements of misrepresentation had been established
and, consequently, an exclusion order was issued against the Applicant. The Applicant sought a
judicia stay of the removal order against her. That application was dismissed by this Court in a

decision dated November 16, 2007.

ISSUES

Preliminary Issue

[12]  Aspart of her Application Record, the Applicant has submitted a personal affidavit that
contains information that was not part of the record before the Board. It is awell-recognized

principle that, apart from afew recognized exceptions that are not present in this case, an
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application for judicia review involves areview of the record before the original decision-maker.
Because the information contained in the Applicant’ s affidavit was not before the Board, it does not

properly form part of the record on thisjudicial review and, as such, will not be considered on this

application.
[13] TheApplicant poses the following questions for consideration by the Court:

1 Was the Board' s decision patently unreasonable?

2. Did the Applicant have a positive obligation to spontaneously inform an officer at
the port of entry about al the goods coming into Canadafor the purposes of her
visit?

3. If such an obligation exists, did the Member make a finding that the goodsin Mr.
Barry's vehicle were being brought into Canada for the purposes of the Applicant's
visit?

STATUTORY FRAMEWORK

[14] Thefollowing provisions of the Act are applicable in these proceedings:
16. (1) A person who makesan 16. (1) L’ auteur d’une
application must answer demande au titre de la présente
truthfully all questions put to loi doit répondre
them for the purpose of the véridiquement aux questions

examination and must produce
avisaand al relevant evidence
and documents that the officer
reasonably requires.

20. (1) Every foreign national,
other than aforeign national
referred to in section 19, who
seeksto enter or remainin

qui lui sont posées lors du
contrdle, donner les
renseignements et tous
éléments de preuve pertinents
et présenter lesvisa et
documents requis.

20. (1) L’ étranger non visé a
I’article 19 qui cherche a entrer
au Canada ou ay sg§ourner est
tenu de prouver :



Canada must establish,

(a) to become a permanent
resident, that they hold the visa
or other document required
under the regulations and have
come to Canada in order to
establish permanent residence;
and

(b) to become atemporary
resident, that they hold the visa
or other document required
under the regulations and will
leave Canada by the end of the
period authorized for their

stay.

40. (1) A permanent resident
or aforeign national is
inadmissible for

mi srepresentation

(a) for directly or indirectly
misrepresenting or
withholding material facts
relating to a relevant matter
that induces or could induce an
error in the administration of
this Act;

(b) for being or having been
sponsored by a person who is
determined to be inadmissible
for misrepresentation;

(c) on afinal determination to
vacate a decision to alow the
claim for refugee protection by
the permanent resident or the
foreign national; or

a) pour devenir un résident
permanent, qu’il détient les
visa ou autres documents
réglementaires et vient s'y
établir en permanence;

b) pour devenir un résident
temporaire, qu’il détient les
visa ou autres documents
requis par réeglement et aura
quitté le Canadaalafindela
période de s§our autorisee.

40. (1) Emportent interdiction
de territoire pour fausses
déclarations les faits suivants :

a) directement ou
indirectement, faire une
présentation erronée sur un fait
important quant a un objet
pertinent, ou une réticence sur
cefait, ce qui entraine ou
risque d’ entrainer une erreur
dans |’ application de la
présente loi;

b) étre ou avoir été parrainé
par un répondant dont il a été
statué qu’il est interdit de
territoire pour fausses
déclarations;

¢) I’annulation en dernier
ressort de la décision ayant
accueilli lademande d' asile;
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(d) on ceasing to be acitizen d) la perte de la citoyenneté au
under paragraph 10(1)(a) of titredel’ainéa 10(1)a) dela
the Citizenship Act, in the Loi sur la citoyenneté dansle
circumstances set out in cas visé au paragraphe 10(2)
subsection 10(2) of that Act. de cetteloi.

ANALYSIS

Standard of Review

[15] Recently, in Dunsmuir v. New Brunswick, 2008 SCC 9, the Supreme Court of Canada
recognized that, although the reasonableness simpliciter and patent unreasonableness standards are
theoretically different, “the anaytical problemsthat arise in trying to apply the different standards
undercut any conceptual usefulness created by the inherently greater flexibility of having multiple
standards of review” (para. 44). Consequently, the Supreme Court of Canada collapsed the
standards of patent unreasonabl eness and reasonableness smpliciter into asingle form of

“reasonableness’ review.

[16] The Supreme Court of Canadain Dunsmuir also held that a standard of review analysis need
not be conducted in every instance. Instead, where the standard of review applicable to the
particular question before the court iswell-settled by past jurisprudence, the reviewing court may
adopt that standard of review. Only where this search proves fruitless must a reviewing court

undertake a consideration of the four factors comprising the standard of review anaysis.
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[17]  Inthe case before me, the Applicant challenges the Board’ s Decision on the ground that the
evidence was not sufficient to support an inference either that the maority of theitemsin Mr.
Barry's vehicle belonged to the Applicant, nor that the items transferred represented the "bulk™ of
her belongings. Prior to Dunsmuir, it was well-settled that the Board's findings of fact should be
reviewed on a patent unreasonableness standard. In light of Dunsmuir, my anaysiswill be
concerned with “the existence of justification, transparency and intelligibility within the decision-
making process’ and also with whether the Decision “falls within arange of possible, acceptable

outcomes which are defensible in respect of the facts and law” (Dunsmuir at para. 47).

[18] The second issue raised by the Applicant regarding the obligation of candour is, in my view,
aquestion of pure law. Following Dunsmuir, thisissueis reviewable on a standard of correctness.
Further, asthe Applicant suggests, this question is one of general importance, which aso suggestsa

correctness standard.

1. Did the Board err in concluding that the Applicant made either a direct or indirect

misrepresentation so that she wasinadmissible pursuant to section 40 of the Act?

[19] The Applicant argues that there was insufficient evidence to support the inference that the
majority of the itemstransferred to Mr. Barry’ s vehicle belonged to her, or that the items transferred
represented the “bulk” of her belongings. Thus, the Applicant argues that the Board' sfindingsto

this effect were unreasonable.
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[20]  The pertinent passages of the Board's Decision occur at pages 4 and 5:

...According to Ms. Bodine, she gave Mr. Barry his belongings that
had been in her car, including the bicycle. She aso gave him the
chest that primarily contained the antiwar literature that Ms. Bodine
felt caused her to be turned away at the border. According to her
testimony, she transferred to Mr. Barry’s car only things belonging to
him and that when she approached the border the second time, she
had with her only her belongings, her persona belongings, including
abackpack and some other bags. She admitted that she inadvertently
left afolder full of persona documentsin the chest.

The Minister presented in a post-hearing letter areceipt for the seized
goods, those seized from Mr. Barry’ s car, indicating that seized from
Mr. Barry was a bike, a bike rack, helmet, wooden chest, two black
bags, two red bags and a beige bag. Officer Dempsey, who inspected
Mr. Barry’s car, stated in a statutory declaration that the trunk of Mr.
Barry’s car contained several backpacks and a chest.

The trunk contained several backpacks and alarge
chest that contained goods such as several photo
albums, old |etters, old bills, unopened letters, several
notebooks with notes, many old books, women's
clothing, women'’ s shoes, a certificate of achievement
for a course that was completed, persondl file folders
filled with persona information, artwork. Political
and cannabis literature was found within the contents.
Inside of the of the backpacks was an expired
passport of awoman, as well as other picture
identification.

Because these are items that Officer Dempsey personally inspected
and seized, | prefer his statutory declaration over Ms. Bodin€e' s oral
testimony. Ms. Bodine attempted to minimize the significance of the
transfer to Mr. Barry’s car. She testified that only Mr. Barry’s
belongings and the political literature were moved. But in fact Mr.
Barry’strunk contained many of Ms. Boding' s own possessions,
including clothing and personal documents, and these were not just
inadvertently in the chest but also in one of the backpacks.
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[21] Based on the evidence before the Board, | am satisfied that the Board' s findings were not
unreasonable. Officer Emmott testified that, when the Applicant attempted to enter Canadathe first
time, she had alarge wooden chest, four or five bags and abicyclein or on her car. The Applicant
testified that when she entered Canada on her second attempt, she had only one backpack, one other
bag and some artwork in her car. Meanwhile, when Mr. Barry re-entered Canada shortly after the
Applicant had entered, Officer Dempsey, who inspected Mr. Barry's car, found that Mr. Barry had a
bicycle and bicycle rack on his car and that the trunk held several backpacks and alarge chest that
contained, among other things, women's clothing and shoes, identification documentsin the
Applicant’s name and other documents. The Applicant did not dispute the fact that she transferred

severa itemsfrom her car to Mr. Barry's vehicle.

[22] Inmy view, the Board carefully considered all of the evidence before finding that the
Applicant had transferred most of the belongings from her car to Mr. Barry's car. The Board
preferred the evidence provided by the Officers who had inspected the Applicant’s and Mr. Barry's
vehicles and was entitled to prefer that evidence, including the statutory declaration of Officer
Dempsey, over the testimonia evidence of the Applicant. In my view, the Board's conclusion that
the Applicant transferred the bulk of the itemsin her car to Mr. Barry's vehicle is reasonable and

should not be disturbed by this Court.

[23]  With respect to whether theitemsin Mr. Barry's car belonged to the Applicant, the

Applicant did not contest that the documents belonged to her, but testified that the bicycle and
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bicycle rack belonged to Mr. Barry. She also denied that any of her clothing was with Mr. Barry

when he entered Canada.

[24] TheBoard'sconclusion on this point, however, is supported by Mr. Barry's statement to
Officer Dempsey when he attempted to re-enter Canada. The statutory declaration provided by
Officer Dempsey statesthat “Barry said that these goods belonged to his partner and it would be
easier for him to bring her goods across because she has a station wagon and all the goods would be
visible. Further questioning about the visibility of the goods resulted in Barry stating that it would

befaster if he transported her goods into Canada... .”

[25] Further, when testifying about the difficulties she encountered in attempting to retrieve the
itemsthat had been seized from Mr. Barry's vehicle, the Applicant indicated that they belonged to

her:

Q Mr. Barry couldn't enter Canada with your possessions and he was told that only you
could come and get them?

A Y eah, he wastold that he couldn't take these things into Canada with him and so
they were left there at the border.

Q And they would only be released to you, which iswhy you had to come to receive
them, correct?

A According to the receipt he was given, yes.
And when you did go to receive your items, they were returned to you?

No, when | went to go receive my items, | was arrested.



Page: 14

Q Okay. Yes, because there was awarrant for your arrest after -- the Department
believed you misrepresented yourself, so after the release and those events that
you've already detailed, you went to get your items and they were released to you,
correct?

A They were release to me, yeah, aweek and some odd days | ater.

[]

Q Okay. So the belongings were never prevented from being returned to you.
Whatever could be returned to you was returned to you and the only prevention the
Department did with respect to your belongings was preventing Mr. Barry from
coming into Canada with it, correct?

A In my opinion, they were prevented, because | was not given any information by
anyone within the CBSA of how to get my things back to me, anyone with
Immigration. | was only informed and given a seizure document for my passport. |
wasn't told, when | asked or attempted to contact anumber of different Immigration
phone numbers, that | could go get these things or how about | would get them.
[emphasis added)]

[Hearing Transcript, pages 62-64].

[26] | am satisfied that, based on the evidence beforeit, it was open to the Board to conclude that
the majority of theitemsin Mr. Barry’ s vehicle belonged to the Applicant. Thisfinding, in my view,

was not unreasonable.

[27] The Applicant aso submits that the Board focused on the fact that the Applicant moved
some items from her vehicle into Mr. Barry's vehicle, but made no comment on the fact that the
Applicant's purpose for entering Canada was different from her purpose when she was denied entry
on her first attempt. The Applicant submits that, when she entered Canada on her second attempt,

she was not seeking entry for two to three months as she had been upon her initial request for entry,
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but that her intention was to enter Canadalong enough to complete ajob interview at Simon Fraser

University and then return to the United States.

[28]  Although the Applicant submits that the Board made no comment with respect to the change
in the Applicant's reasons for coming to Canada, the Applicant herself notes that, in its reasons, the
Board stated asfollows:

In the morning, she received acal from Simon Fraser University

about ateaching assistant position she had applied for. She decided

then that she would attempt to come into Canada for a couple of days

to see about the job. In order to address two of Officer Emmett's[sic]

concerns, Ms. Bodine obtained an ATM receipt showing her account

balance and a statement showing her home addressin Colorado.
[29] The Applicant aso notesthat the Board said that “Ms. Bodine testified that she told the
border officer that she was seeking to enter Canada for two or three days’ as well as the following
conclusions reached by the Board:

| draw two conclusions: Firgt, that Ms. Bodine unburdened herself of

the bulk of the items from her car to create the impression to border

officias that she was bringing into Canada no more than what she

would need for a short sojourn in Canada, once again, in order to

address Officer Emmett's[sic] concerns.
[30] Itisobviousfrom reading the Board' s Decision that, contrary to the Applicant's submission,
the Board did make reference to the fact that the Applicant’ s stated purpose for entering Canada on
her second attempt was different from the first attempt. The Applicant isreally saying that the
Board did not make afinding that she did not intend to stay in Canadafor only two or three days.

The failure to make such afinding, argues the Applicant, was fatal to the Board'slogic, asthe

Applicant was only bringing with her the goods she required for her short sojourn in Canada, and
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any other items were either things that did not belong to her, or items she might use upon her return

to Canada at sometime in the future.

[31] Inmy view, the Board seemsto have accepted the Applicant’ s evidence that her purpose for
entering Canada was different on her second attempt. | think the Applicant is correct that the Board
did not make afinding that the Applicant did not intend to stay in Canada for only two or three

days. However, in my view, the lack of such afinding is not fatal to the Board'slogic.

[32] Thisisbecausethe Board found, and based its Decision upon the fact, that the Applicant
misrepresented the amount of goods she was bringing into Canada and that this misrepresentation
was materia and induced, or could have induced, an error in the administration of the Act. The

Board' sfindings on this point are contained in the following passages of the Board’ s Decision at

page 6:

Clearly in this case Ms. Bodine was not asked by the officer about
the quantity of belongings she was bringing into Canada. She was
not asked because she was displaying only a minimum of personal
effects. She was not asked because, as | have found in fact, she had
transferred most of her belongingsto Mr. Barry's car. The purpose of
doing so was unquestionably to mislead the examining officer into
believing she was brining into Canada less than she actually was. |
characterize this as either indirectly withholding information or
directly misrepresenting....

[.]

In this case, seeing only afew thingsin Ms. Bodin€'s car, the border
officer's interest was not piqued. Thisis precisely what makes Ms.
Bodine's misrepresentation material. She knew that a car full of
possessions would attract unwanted attention, as it had when she
tried to enter earlier the same day. She knew that she had been
denied admission to Canada because, among other concerns,
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reasonable or not, she had had with her too much stuff. By removing

the bulk of the belongings, she foreclosed or averted further

inquiries, or in other words, she cut off an avenue of investigation for

the officer.
[33] Thefact that the Applicant says she intended to stay for only afew days does not change the
fact that, by transferring most of her belongingsinto Mr. Barry’s car, she represented to the border
services officer that she was bringing in less than she actually was. Thus, regardless of any changed
intention for entering Canada, and her stated change in the intended length of stay, the elements that
led the Board to its finding that the Applicant made a material misrepresentation remain the same.
The Applicant was found inadmissible for misrepresentation and withholding material facts relating
to arelevant matter. She withheld and/or misrepresented the personal effects she was bringing into
Canada and that misrepresentation or withholding clearly could have induced an error in the

administration of the Act because it deprived the officer of materia facts he needed to gauge

whether she would |eave when she said she would.

2. Did the Applicant have a positive obligation to spontaneously inform an officer at
the port of entry about all the goods coming into Canada for the purposes of her

visit?

[34] The Applicant argues that the Board' s finding that she had the intention to mislead the
Officer was irrelevant because she did not have a positive obligation to spontaneoudly inform an
officer at the port of entry about all the goods coming into Canada for the purposes of her visit. The

Applicant argues that there was no such obligation to inform and submitsthat, even if there was an
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obligation, the Board member did not put his mind to the question of whether the itemsin Mr.
Barry's possession were for the purposes of the Applicant's visit at the time of her applicationsto

enter Canada. A decision on thisissue, the Applicant submits, could only be made in anew hearing.

[35] TheApplicant states that no such positive obligation is explicitly mentioned in the Act; nor
arethere any instructions or directionsto that effect provided to persons seeking entry into Canada
a aland border. According to the Applicant, to make afinding that there is such an obligation
would require aliberal and broad interpretation of section 40 of the Act which, in view of the

consequences, would be inappropriate.

[36] The Respondent argues that the Applicant’ s purpose in bringing her belongings into Canada
and, more generally, her intentions when entering Canada, were exactly what the border services
officers had to determine. By misrepresenting how much she was bringing into Canada, argues the
Respondent, the Applicant forestalled officers from asking her relevant questions about her
intentions on entering Canada. According to the Respondent, the Applicant cannot reasonably argue
that she was entitled to cut off a possible line of investigation by border services officers because
sheintended to stay in Canadafor only afew days. The determination of how long the Applicant
might intend to stay in Canada, argues the Respondent, was a determination that had to be made by
border services officersrather than the Applicant herself. In order to make that determination
properly, the officers needed to know the type and amount of all of the belongings that the

Applicant was bringing into Canada, whether in her own car or in Mr. Barry’s car.
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[37]  With respect to the Applicant's claim that the Board failed to consider that theitemsin Mr.
Barry’ s vehicle were ones that she might use upon her return to Canadain the future, | do not find
that this changes in any way the fact that the Applicant misrepresented the number of items she was
bringing into Canada either for her short sojourn in Canada or for future use. Regardless of when
the Applicant intended to use the items, the fact remains that, by transferring most of her belongings
into Mr. Barry’s car, the Applicant represented to Canadian border services offices that she was
bringing in less than she actually was. A border services officer’s duty entails making an assessment
on whether or not a person is admissible to Canada as avisitor. This assessment is conducted with a
view to factors such as the amount of funds the person has available to them, their tiesto their home
country including proof of residence, and the number and kind of goods they are transporting. The
number and kind of goods the Applicant intended to bring into Canada, directly in her own car, and
indirectly through the use of Mr. Barry’s car, was a materia fact that the Officers needed to know in
order to properly determine whether the Applicant would leave the country at the end of her

authorized period of stay.

[38]  Further, the Applicant argues that, on her second attempt, she neither misrepresented her
intentions for entering Canada nor did she misrepresent the items she was bringing into Canada for
the purpose of her visit. She statesthat “[e]ven if one were to accept the Member’ s finding that Mr.
Barry was bringing in items belonging to the Applicant, the conclusion that there was an obligation
to disclose items in the possession of someone el se which were not being brought in for the

purposes of the vigit is ssimply untenable.”
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[39] Inmy view, the Applicant is asking this Court to ignore the redlity of the situation in the
present case. The facts are that the Applicant was earlier denied entry (and allowed to withdraw her
application) because Officer Emmott was not convinced that she would leave Canada after her
authorized period of stay. Some of the factors behind Officer Emmott’ srefusal to admit the
Applicant were the number and kinds of goods the Applicant was attempting to bring into Canada.
After having been refused entry, the Applicant, either calculatedly or not, transferred her itemsinto
Mr. Barry’ s vehicle so it would appear that she was bringing in fewer articles. Shedid soinan
attempt to mitigate the examining officer’ s concerns. Thisis clear from Mr. Barry’ s statement to
CBSA Officer Marcotte as recorded in Officer Marcott’ s Report (Subsection 44(1) Report).
According to that Report, Mr. Barry stated that “the reason the goods were transferred to his vehicle

wasto makeit easier for Ms. Bodine to cross the border into Canada.”

[40] | agreewith the Board's conclusion that, on this particular set of facts, the Applicant’s
actions constitute a material misrepresentation in law. The Board, in thisregard, concluded as
follows:

Clearly in this case Ms. Bodine was not asked by the officer about
the quantity of belongings she was bringing into Canada. She was
not asked because she was displaying only a minimum of personal
effects. She was not asked because, as | have found in fact, she had
transferred most of her belongingsto Mr. Barry's car. The purpose of
doing so was unquestionably to mislead the examining officer into
believing she was brining into Canada less than she actually was. |
characterize this as either indirectly withholding information or
directly misrepresenting....

A misrepresentation must be of amateria fact. “Material” meansin
context relevant to that person's admission to Canada and it's very
case-specific. “Materia” aso relates to what a person objectively
knows to be relevant to the border officials.



Page: 21

In this case, seeing only afew thingsin Ms. Bodine' s car, the border
officer’ sinterest was not piqued. Thisis precisely what makes Ms.
Bodine' s misrepresentation material. She knew that acar full of
possessions would attract unwanted attention, asit had when she
tried to enter earlier the same day. She knew that she had been
denied admission to Canada because, among other concerns,
reasonable or not, she had had with her too much stuff. By removing
the bulk of the belongings, she foreclosed or averted further
inquiries, or in other words, she cut off an avenue of investigation for
the officer.

[41]  Although the Act, or section 40 specifically, does not require spontaneous disclosure of all
information or evidence, there may be an obligation to disclose information or to produce relevant
evidence in certain circumstances. Section 16(1) of the Act providesthat “[a] person who makes an
application must answer truthfully all questions put to them for the purpose of the examination and
must answer truthfully all questions put to them for the purpose of the examination and must
produce avisaand al relevant evidence and documents that the officer reasonably requires.” In
Baro v. Canada (Minister of Citizenship and Immigration), 2007 FC 1299 at para. 15, the Court
recognized that aforeign national seeking to enter Canada has a*“duty of candour” which requires
disclosure of material facts. The Court went on to state at paragraphs 15-17:

15 ...Evenaninnocent failure to provide material information can

result in afinding of inadmissibility; for example, an applicant who

faillsto include al of her children in her application may be

inadmissible: Bickin v. Canada (Minister of Citizenship and

Immigration), [2000] F.C.J. No. 1495(F.C.T.D.) (QL). An exception

arises where applicants can show that they honestly and reasonably

believed that they were not withholding material information: Medel

v. Canada (Minister of Employment and Immigration), [1990] 2 F.C.
345, [1990] F.C.J. No. 318 (F.C.A.) (QL).

[...]
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17  Of course, applicants cannot be expected to anticipate the kinds

of information that immigration officials might be interested in

receiving. Asthe |AD noted here, "thereis no onus on the person to

disclose al information that might possibly be relevant”. One must

look at the surrounding circumstances to decide whether the

applicant has failed to comply with s. 40(1)(a).
[42] Itisclear that aduty of candour exists and that the surrounding circumstances are important
for deciding what that duty entailsin any particular instance. This case presents the question of the
extent to which an applicant must disclose information when not expressly asked for that
information by an examining officer. | do not find that section 40 of the Act requiresthat a person
must spontaneoudy disclose any fact that could possibly be relevant. Instead, to determine whether

the withholding of information constitutes a misrepresentation under the Act, it is necessary to

consder the surrounding circumstancesin each instance.

[43] Here, the Applicant knew or ought to have known that the amount and the kind of goods she
was bringing into Canada was arelevant fact that the examining border services officer would need
to know in order to assess whether she was admissible under the Act. The Applicant knew that,
because of the goods she had previoudy attempted to bring into Canada, together with the lack of
proof of funds and proof of an addressin the United States, Officer Emmott had not been satisfied
that she would leave Canada at the end of the period of her authorized stay. Thus, she knew that the
number and type of goods she was transporting were material to the determination of whether or not
she was admissible to Canada. That concern had been raised with her at her first attempt at entry
and, to ensure it would not be raised as a concern on her second attempt, she transferred itemsto

Mr. Barry’s car and so withheld facts from the second officer that she knew were materia to the
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decision that officer had to make. It does not matter that she says her purpose had changed. The
Officer had aright and a duty to assess the genuineness of that purposein the light of materia facts

that the Applicant knew she was withholding from the Officer.

[44] The Applicant obtained proof of funds and proof of an addressin the United States. Aware
that the articles she was bringing into Canada was one of the elements upon which she was refused
entry into Canada, she transferred the mgority of theseitemsinto Mr. Barry's car. In doing so, the
Applicant represented to the examining officer that she was bringing in fewer articles than she
actualy was. The Courts have recognized the importance of full disclosure by applicants to the
proper and fair administration of the immigration scheme. The purpose of section 40(1)(a) of the
Act isto ensure that applicants provide complete, honest and truthful information in every manner
when applying for entry into Canada (see De Guzman v. Canada (Minister of Citizenship and
Immigration), 2005 FCA 436 (F.C.T.D.), Khan v. Canada (Minister of Citizenship and
Immigration), 2008 FC 512 (F.C.T.D.), Wang v. Canada (Minister of Citizenship and Immigration),
2005 FC 1059 (F.C.T.D.), aff’d on other grounds, 2006 FCA 345 (F.C.A.)). In some situations,
even silence can be a misrepresentation (see Mohammed v. Canada (Minister of Citizenship and

Immigration), [1997] 3 F.C. 299) and the present facts went well beyond mere silence.

[45] The Applicant argues that the goods transferred to Mr. Barry’ s car were not brought into
Canadafor the purposes of her visit to Canada and, therefore, there was no obligation on her part to
spontaneoudly disclose that Mr. Barry was bringing these articles into Canada. She arguesthat if she

was required to spontaneoudly disclose thisinformation to the Officer, then there must also exist an
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obligation on the part of any person seeking admittance to Canada to spontaneoudly disclose any
items or belongings being brought into Canada, or that had been brought into Canadain the pagt,

even if those items were unrelated to the purposes of the present entry into Canada.

[46] Contrary to the Applicant’s submission, | do not think that a comparison can be drawn
between the circumstances of this case and a Situation where a person has shipped personal items or
luggage separatdly. Itistelling, in my view, that despite her stated change of intent for entering
Canada, the Applicant did not abandon the items that she alleges were to be used on afuture visit to
Canada. Instead, she arranged to bring them into Canada s multaneously, though indirectly, by
having Mr. Barry transport the itemsfor her. It is clear that the number and type of articlesthat the
Applicant was bringing into Canada, either directly or indirectly, was arelevant fact that the
examining officer needed to know in order to make a determination of whether or not the Applicant
was admissible to Canada. By making arrangementsto have Mr. Barry bring these itemsinto
Canadafor her, only minutes after she entered Canada, the A pplicant made amateria
misrepresentation and, bearing in mind all of the circumstances of this case, by failing to disclose
accurately the items she was bringing in, sheinduced, or could have induced, an error in the

administration of the Act.

[47]  Onthe specific facts of this case, | find there was an obligation on the part of the Applicant
to fully disclose the number of articles she was bringing to Canada, since only afew hours earlier
the Applicant, to her knowledge, was refused entry because of, inter alia, the quantity and nature of

the articlesin her possession. Only if this disclosure was made could the examining officer have
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properly determined whether the goods being transported by the Applicant were for the purpose of
her visit, and whether or not the Applicant would |eave Canada at the end of her stay. Having failed
to completdy, truthfully, or accurately disclose the number of goods she was bringing into Canada,
she precluded the Officer from making a proper determination of her application for entry into
Canada. Thus, viewing all the Applicant’s actions together, | conclude that on the facts of this case,
the Applicant had an obligation to disclose al the items she was transporting to Canada, whether or
not they were for the purpose of her visit to Canada, and that the Officer correctly characterized the
Applicant’s actions as “ either indirectly withholding information or directly misrepresenting ... a

material fact” for the purposes of section 40(1)(a) of the Act.

[48] Theunfortunate thing about al of thisisthat it need never have happened. Asthe Board
pointed out in its Decision, there were other ways that the Applicant could have dealt with the
problem that she faced on trying to get into Canada. Unfortunately, the one she chose triggered a
sequence of eventsthat has led to the Board’ s Decision and the present proceedings. Thisisindeed
unfortunate because it could impact the Applicant’slifein significant ways. But the choice was the
Applicant’s. Because of her earlier attempt at entry, she had to know that she was not being candid
by using Mr. Barry to bring in the same items that had caused a problem on thefirst attempt. Itis
that lack of candor on the Applicant’s part that is at the heart of the Board’ s Decision. There was
obviously considerable sympathy on the part of the Board for the Applicant, but the Board member

knew the law and, in my view, she did her duty. | should not interfere with her Decision.
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[49] Counsd arerequested to serve and file any submissions with respect to certification of a
guestion of genera importance within seven days of receipt of these Reasons for Judgment. Each
party will have afurther period of three days to serve and file any reply to the submission of the

opposite party. Following that, a Judgment will be issued.

“ James Russdll”
Judge
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