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|. Introduction

[1] Mr. Gregory Allan MacDonald (the “ Applicant”) seeksjudicial review of the decision made
on November 8, 2005 by the Veterans Review and Appeal Board (the “Board”) relative to his
application for pension benefits pursuant the Pension Act, R.S.C. 1985, c. P-6 (the “Pension Act”).
The Applicant sought pension benefits in respect of problems with hisright knee, specifically

internal derangement of that knee and varicose veins.
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[2] The subject of this application for judicial review isthe decision of the Board, exercising the
jurisdiction conferred upon it by the Veterans Review and Appeal Board Act, S.C. 1995, c. 18, as

amended (the “VRAB Act”).

I1. Background

[3] The following facts are taken from the Tribunal Record (the “T.R.”) that was filed pursuant

to the Federal Courts Rules, SOR/98-106 (the “Rules’).

[4] The Applicant was amember of the Regular Canadian Forces between September 2, 1965
and June 18, 1975. On November 24, 1998, he applied to Veterans Affairs Canada for a disability
pension for internal derangement of the right knee and varicose veins. He claimed that he was
entitled to a disability pension pursuant to subsection 21(2) of the Pension Act on the grounds that
his conditions arose from or were directly related to his military service. He attributed these
conditionsto a 1968 football injury he sustained while playing football for the Roya Military

College (“RMC") a agame in Saskatoon, Saskatchewan.

[5] By letter dated December 29, 1999, the Minister found that the Applicant’s claim with
respect to varicose veinsin the right knee was not pensionable pursuant to subsection 21(2) of the
Pension Act. The letter noted that the service documents showed only one reference to the claimed
condition, that isin aMedica Board Proceeding dated June 18, 1975, recording asmall varicosity

intheright leg. The letter also mentioned a note, dated May 20, 1999, from Dr. Louis St. Arnaud
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who recorded that the varicose vein “behind your right knee could be related to aninjury in

September of 1969”.

[6] On April 7, 2000, the Minister determined that the Applicant’s condition of internal
derangement of the right knee was not pensionable pursuant to subsection 21(2) of the Pension Act.
The letter refersto right kneeinjuries in 1966 and noted that thereis no record of complaints
relative to the right knee until the summer of 1999. The Minister concluded that the 1966 injury was

“temporary in nature and did not cause a permanent disability” (T.R. pages 248-249).

[7] The Applicant requested review of both decisions, pursuant to section 20 of the VRAB Act.
The Entitlement Review hearing proceeded on April 27, 2000 relative to the varicose veins
condition. According to the decision rendered after that hearing (T.R. pages 282-289), the Board
considered the report of Dr. St. Arnaud, as well asthe medical information in the Applicant’ sfile. In

regjecting the claim for pension benefits with respect to thisinjury, the Board stated the following:

The Board also can find no Medical Report of any injury sustained in
1968 concerning a hit to the right knee and the only record
concerning the right knee problemisfound in aMedical Attendance
Record dated 4 January 1966 which provides a history of right knee
injury during the previous week. At that time an X-ray was taking
[sic] and the knee was considered normal. The second right knee
injury was recorded on 24 January 1966 which indicated that the
Applicant fell on the right knee Saturday and presented with swelling
but no pain. There is no evidence of an ongoing right knee problem
between 1966 and 1999 and therefore the Board concluded that the
1966 injury was temporary in nature and did not cause permanent
disability.
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Based on the Applicant’ stestimony, the Board accepts that the
Applicant was part of the team representing the Roya Military
College of Kingston in 1968 but cannot find any medical evidenceto
related [sic] the varicose veins condition to injuries sustained to the
right knee. Furthermore, the Board cannot find any Report of Injury
or medical findings concerning an injury of 1968. Based on the
evidence therefore, the Board reached the conclusion that the
varicose vein condition is not pensionable under subsection 21(2) of
the Pension Act. (T.R. pages 268-271)

[8] An Entitlement Hearing was held on June 27, 2000 with respect to the Applicant’ s right

knee condition. In its decision in that regard, the Board considered the following exhibits that were

tendered as part of the evidence: (T.R. pages 268-271)

Exhibit M-1: aletter from Dr. David G. Wiltshire, FRCS(C),
Orthopaedic Surgery — dated June 20, 2000;

Exhibit M-2: Medica Attendance Record dated January 24, 1966;

Exhibit M-3: Basketball — Text and photos 1966-67, 1966-67, 1965-
66 (3 pages)

Exhibit M-4: The Football Redmen —text and photos 1968 (2 pages)
Exhibit M-5: A letter of Roger B. Tucker, dated June 14, 2000; and
Exhibit M-6: A letter of C.W. Badcock, dated June 20, 2000, Team
Trainer/physiotherapist.
[9] The Board made the following comments prior to expressing its conclusion that the
condition complained of did not give rise to pension entitlement pursuant to subsection 21(2) and

paragraph 21(3)(a) of the Pension Act:



Initsreview, the Board has noted the following:

- thefirst record of aright knee problem is reported on aMedica
Attendance Record of 4 January 1966 and an X-ray taken the same
day shows anormal right knee;

- asecond right knee injury is reported on 24 January which
presented swelling but no pain;

- no further right knee complaints or injuries are recorded during
service. Furthermore, the Medical Board Proceedings dated 18 June
1975, do not bear any complaints or mentions of any problems
regarding the right knee.

Initsreview of the evidence, the Board also noted that the Applicant
had complained of pain in the right knee only since summer 1999
and that the pain had started while jogging and golfing. Thefirst
diagnosis of aright knee derangement is dated in the fall of 1999.

It should also be noted that this Board has not been presented any
Report on injuriesin relation to the football incident of 1968, nor
documented evidence from aresponsible authority confirming that
the activity was authorized or organized, nor objective, descriptive
medical expertise linking the present condition to service-related
factors.

Based on the above observations, in the absence of continuity of
complaints over aperiod exceeding thirty years, and pursuant to
subsection 21(2) and paragraph 21(3)(a) of the Pension Act, the
Board hasto deny pension entitlement. (T.R. pages 269-270)
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[10] An Entitlement Review hearing took place on April 27, 2000, relative to the varicose veins

condition. An Entitlement Review hearing was held on June 27, 2000, relative to the right knee

problem. At the conclusion of each hearing, the Board denied the claims of the Applicant. The

Applicant sought an appedl of the two Entitlement Review decisions.



Page: 6

[11] The Entitlement Appea was heard on November 21, 2000, addressing the two conditions,
that isthe right knee internal derangement and the varicose veins condition. The Board issued a

decision dated November 21, 2000 and addressed each complaint separately (T.R. pages 321-327).

[12]  With respect to internal derangement of the right knee, the Board rejected the claim on the

basis of alack of evidence asfollows:

The Appellant testified that he suffered an injury to hisright kneein
1968 while playing football for the Royal Military College, however,
the Board was not presented with documented evidence that the
Appellant suffered a significant injury to the right knee in 1968 or at
any other time during his peacetime service, which would directly
connect the internal derangement right knee as having arose out or
[sic] having been permanently aggravated by his military service. It
isonly in 1999 that the evidence on file shows that the Appellant
reported increasing pain in his knee while jogging.

In addressing Dr. Wiltshire' s opinion of June 2000 which states that
the Appellant suffered from an old tear to the A.C.L. ligament of his
right knee, the Board was not presented with medical or other
documented evidence to relate the torn ligament to afootball injury
during peace time service some thirty years previoudly.

Therefore, based on the lack of evidence of asignificant injury and in
the absence of objective medical evidence relating the claimed
condition to military service, the Board does not find the claimed
condition arose out of or was directly connected to the Appellant’s
Regular Force service and rules to affirm the Entitlement Review
Board decision of 27 June 2000. (T.R. page 323)

[13] Inrgecting the appeal with respect to the varicose veins complaint, the Board referred to the

note from Dr. St. Arnaud. This note, dated May 20, 1999, says the following:
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Varicose veins behind R. Knee. Could be associated to injury in
Saskatoon 1969

[14] The Board recorded that the Advocate had informed it that the reference to 1969 by Dr. St.
Arnaud was an error and that the reference was to the injury in 1968. However, the Board found that

evidence presented did not support the Applicant’s claim and said the following:

Asto the claim that the condition of varicose veins arose out of an
injury in service, in particular afootball injury in 1968, the Board
could find no documented evidence to support that claim asthereis
no medical evidence of asignificant injury to the right knee or to the
leg in service which would directly connect the varicose veins
condition as having arose out of or having been permanently
aggravated by peacetime service.

Therefore, based on the evidence, the Board finds that the claimed
condition did not arise out of nor wasit directly connected to the
Appdlant’ s peacetime service for the purposes of Subsection 21(2)
of the Pension Act. The Board rulesto affirm the Entitlement Board
decision of 27 April 2000.

In arriving at this decision, this Board has carefully reviewed al the
evidence, medical records and the submissions presented by the
Representative, and has complied fully with the statutory obligation
to resolve any doubt in the weighing of evidence in favour of the
Appellant as contained in sections 3 and 39 of the Veterans Review
and Appeal Board Act. (T.R. page 325)

[15] Initsdispostion of the Entitlement Apped, the Board referred to sections 25 and 26 of the
VRAB, governing appedls, aswell asto sections 3 and 39 relating to the interpretation of the VRAB

Act.
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[16] On May 24, 2001, the Applicant applied for reconsideration of the Board' s decision dated
November 21, 2000. This request was made pursuant to section 32 of the VRAB Act. The letter
requesting the reconsideration, written by a member of the Bureau of Pension Advocates, sought the
reconsideration on the basis of new evidence that was tendered on behalf of the Applicant. The new
evidence consisted of aNotice of Application for judicia review that was filed by the Applicant in
the Federal Court of Canada, in cause number T-20-01. In that proceeding, the Applicant sought
judicid review of the Board’ s decision made on November 21, 2000 which decision was received

by the Applicant on December 22, 2000.

[17] Thenew evidence aso included alengthy affidavit that wasfiled by the Applicant in
support of his Application for Judicial Review and a Notice of Discontinuance relative to that
application. The exhibits to the Applicant’ s affidavit include an Operation Report from Dr. David
Wiltshire relative to arthroscopic surgery performed on the Applicant’ s right knee on November 23,

1999.

[18] Theaffidavit aso includes unsworn statements from colleagues of the Applicant while he
was a student at RMC during the fall of 1968. Mr. Lorne McCartney, Mr. Roger B. Tucker, Mr.
David Shaw, Robert B. Mitchdll, Colonel RCHA (Ret’d.) and Mr. John Carlson provided
statements by way of letter or email, saying that they remembered that the Applicant had suffered a

kneeinjury in 1968 during a football game in Saskatoon.
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[19] TheApplicant dso provided, as exhibitsto his affidavit, correspondence from two other
classmatesthat referenced hisinjury in “anecdotal ways’. These exhibits are found at pages 279 and

280 of the Tribunal Record.

[20] The Applicant addressed the issue of lack of evidencein his affidavit at paragraph 22 as

follows:

The“lack of evidence of asignificant injury” is due to the fact that
my medical records for the period between April 1968 and
November 1968 are missing. There is no mention of a severe cut to
my lower back that occurred in May of 1968 which caused meto
miss my Graduation Parade from CMR and no entry at al relating to
any of the treatments | received in the summer while training with
the Fleet nor to the many treatments | received that fall. | was taped
for most practices and for every game that fall by Chuck Badcock,
the team physiotherapist. The fact that my records have been lost is
entirely outside my control. (T.R. page 231)

[21] The Applicant attached, as Exhibit 12, copies of correspondence relative to his request for
copies of hismedical records while amember of the armed forces. The records were not produced
and it appears that they werelost or destroyed. An email, dated 03/01/2001 from Mr. Ross
McKenzie, afellow cadet, advised that the College had shredded old case files from the 1960s (T.R.

page 314).
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[22] The Applicant aso provided a statement from Mr. C.W. Badcock, the team physiotherapist
who had treated hisinjury in 1968. This statement, found at T.R., page 291 and provides as

follows:

The above named was a player on the RM C Representative Football
Team in 1968 and 1969. During that time | was the team trainer /
physiotherapist and administered various treatments to many of the
players on the team. All of my treatments were recorded on
documents that should have been made part of their individual
medical filesand | am disturbed that in Mr. MacDonald’ s case those
records appear to have gone missing.

| do not recall the specific play or game that resulted in the injury to
Mr. MacDonald’ sright knee but | do recall that | applied adhesive
elastic bandages to his right knee on several occasions over the
course of the season in 1968 and | would not have done so had he not
been injured.

[23] Thereconsideration decision of the Board is dated February 12, 2002. The Board refers to
the new evidence submitted by the Applicant as consisting of his Application for Judicia Review
and the Notice of Discontinuance dated February 5, 2001, relative to that application. The Board

referred to aletter from Dr. Wiltshire, dated January 11, 2001, that was part of Exhibit R1-Ex-M1

which stated in part asfollows:

Although | did not treat Mr. MacDonald until 1999 and have no
personal knowledge of the injury he mentions, | can state
unequivocally that the nature of the tear | observed while performing
surgery on hisright knee was consistent with an injury that was
incurred aslong as 30 years ago (T.R. page 212).
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[24] TheBoard commented on the available medical information as follows:

The only current medical information before the Board relating to the
condition of the Applicant’sright kneeis an X-ray dated 10
December 1998, which revealed no bone or joint abnormality in the
right knee and a medical examination report dated 23 April 1999
signed by Dr. St. Arnaud, who examined the right knee and stated:

- Mild effusion Rt knee
- Instability Rt knee, grade 2, MCL
- full, painless active and passive ROM (T.R. page 212)

[25] The Board also commented on the statements provided by colleagues of the Applicant as

follows:

... However, the Board would expect that if the partial ligament tear
had occurred in 1968, there would have been complaints and or
treatment, even if intermittent over the years. Thereis no record of
treatment or complaints until 1998. Furthermore, the absence of even
dight degenerative change or osteoarthritis to the right knee, as
shown in the arthroscopy and the X-ray thirty years after aligament
tear, would seem to support amore recent injury to the ACL. ...
(T.R. page 214)

[26] TheBoard considered the opinion of Dr. Wiltshire that the ACL had been in the right knee
was consistent with an injury thirty years earlier but found that this was no explanation asto how
“one would differentiate between arecent tear to aligament compared to one that is significantly

older, i.e. thirty yearsold” (T.R. page 214).
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[27] TheBoard also considered the evidence from Dr. St. Arnaud, that is anote dated May 20,

1999, relative to the varicose veins condition and made the following statement:

In dealing with the VVaricose Veins condition, the Board notes a
handwritten note from Dr. St. Arnaud dated 20 May 1999, where he
stated:

Varicose vein behind (R) knee.
Could be associated to injury in Saskatoon 1969.

The Board has considered Dr. St. Arnaud’ s opinion; however, in the
absence of an explanation asto the relationship between the varicose
veins and the Regular Force service, the Board will deny pension

entitlement under subsection 21(2) of the Pension Act. (T.R. page
214)

The Board upheld the decision of the Entitlement Appeal and dismissed the Applicant’sclaim for

pension benefits.

[28] The Applicant sought judicial review of the reconsideration decision in cause number T-
609-02. By Reasons for Order dated October 30, 2003, 2003 FC 1263, Justice Lemieux allowed that
application and remitted the matter to a differently constituted panel of the Board for re-

determination. The Court found that the Board had improperly made medical findings, as follows:

[24] In short, the tribuna embarked upon forbidden territory making
medical findings to discount uncontradicted credible evidence when
it had no inherent medica expertise and had the ability to obtain and
share independent medical evidence on points which troubled it.
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[29] The Court expressed concern about the failure of the Board to comment on the missing

medical records of the Applicant, asfollows:

[25] While my findings are sufficient to dispose of this application, |
add that | am troubled by the failure of the tribunal to comment on
the evidence in the record showing Mr. MacDonald had been treated
immediately after hisfootball injury and his medical records, for a
critical period (May to November 1968), were lost by the Defence
establishment.

[30] A rehearing of the reconsideration decision took place in September 2005. The Applicant
was represented at this hearing by an advocate from the Bureau of Pension Advocates. He sought,

however, to make submissions on his behalf, in addition to those presented by the Advocate.

[31] The evidence beforethe Board at the reconsideration hearing included the prior decisions, as
well asthe evidence, both testimony and documentary, in connection with the prior decisions. The
Board acknowledged that there were further materials including amedical report from Dr. William
D. Stanish, FRCS(C), FACS, an orthopaedic surgeon from Halifax, Nova Scotia, a medical report
dated May 31, 2005 from Dr. David Wiltshire and amedica report dated June 15, 2005 from Dr.

Andrew Jordan.

[32] Thereport from Dr. Stanish was requested by the Board, as independent medical advice,
pursuant to subsection 38(1) of the VRAB Act. In hisreport, dated September 7, 2004, Dr. Stanish
expressed the opinion that the Applicant’ s problems with his right knee are not associated with the

1968 football injury. He said that he had reviewed medical records that had been provided to him
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and noted that “ apparently the medical records from May of 1968 to November of 1968 are not

available” (T.R. page 28).

[33] TheApplicant provided acopy of Dr. Stanish’s report to Dr. Wiltshire and Dr. Wiltshire
wrote afurther report, dated May 31, 2005 in which he referred to Dr. Stanish’s opinion. Dr.
Wiltshire maintained his opinion that the Applicant’ s right knee problem was associated with the

injury suffered in 1968, saying asfollows:

According to Mr. MacDonald’ s statement he suffered an injury to the
right knee in 1966 and then again in afootball gamein 1968. |
believeit is possible and perhaps even probable that he suffered the
partial tear to the anterior cruciate ligament at that time. Itisaso
possible that he suffered a small sub-acute tear of the media
meniscus at that time which could have been in the white zone intra-
substance and remained present but only minimally symptomatic
until | finally saw himin 1999. These are possibilities not necessarily
probabilities.

The physical examinations subsequent to thisinjury documented in
the Armed Forces records do not make any mention of symptomsin
the right knee. One must take into account of coursethat Mr.
MacDonald was an officer in the Armed Forces, was highly
motivated, would want to be deemed fully medicaly fit for duty asa
pilot or in the Submarine Forces and therefore would be unlikely to
complain of any problem that was not physically disabling.

| agree that my arthroscopic findingsin 1999 did not disclose any
evidence of meniscal damage buit it is possible that | missed the tear
of the meniscus especidly if it was intra-substance.

| agree that | did not note any significant ligament laxity in the knee
either in the collateral ligaments or in the cruciate ligaments at any of
my examinations. There is however a partial tear of the anterior
cruciate ligament which is probably the result of hiskneeinjury in
1968. Dr. Stanish feelsthat Mr. MacDonad’' s medial sided right
knee discomfort and pathology is very common in males over 40 and
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| agree with that. He feelsthat it is not at all associated with his
football injury of 1968 but | do not feel we can rule out that
possibility entirely. | feel that Mr. MacDonad should have the
benefit of the doubt in this case in view of hiswell documented
history of media sided right knee injury while in the Armed Forces.
(T.R. page 37-38)

[34] Dr. Jordan’ s report addressed the varicose veins condition. His letter was short and provides

asfollows:

Greg isab8-year-old male in my genera practicein Merrickville. He
was previoudy in the military and while in the military sustained a
significant right knee injury. The original injury wasin 1968. He has
had further problems with it leading to repeat arthroscopic
procedures on the same knee in 1999.

At this point he has isolated significant varicose veinsin hisright
lower leg. | would support Greg in his contention that these varicose
veinsare adirect results [sic] of the magjor knee injury he suffered in
1968. | believe he would be entitled to any additional benefits related

to these veins. The veins are quite swollen and he experiences some
heaviness and pain in that area as aresult. (T.R. page 39)

[35] TheBoard again dismissed the Applicants claim. First, the Board dismissed the Applicant’s
argument that he was entitled, as a matter of procedural fairnessto present ora “ observations and

argumentation” in addition to the oral arguments made on his behalf by hislegal counsdl.

[36] Second, the Board ruled that the Applicant’ s right knee problem and varicose veins
conditions did not arise out of, nor were they directly connected with his service in peacetimein the

Regular Force, and accordingly were not pensionable disabilities pursuant to subsection 21(2) of the



Page: 16

Pension Act. The Board said that it had reviewed any previous decisionsto this claim and had
examined al the evidence, including testimony and documentary evidence, aswell asthe new
evidence submitted. The new evidence included a medical report from Dr. William D. Stanish dated
September 7, 2004, amedical report from Dr. Wiltshire dated May 31, 2005 and a medical report
from Dr. Andrew Jordan dated June 15, 2005. As well, the Board reviewed various medical

reference documents relating to varicose veins and internal derangement of the knees.

[37] TheBoard accepted that the Applicant’ s knee was injured in a 1968 football game, but

concluded that the medical notes and letters submitted by the Applicant were not credible because

[...] they were not based on any documented medical history and
were more in the way of speculation and/or they did not provide a
proper explanation as to how the physicians arrived at their opinions.
(T.R. page 10)

[38] TheBoard further held that it was unreasonable to find that an injury which did not affect

the Applicant’ s participation in

[...] competitive collegiate football for the remainder of the season,
and gave rise to no recorded medical complaints, findings or
treatments for some 31 years following, could be considered
significant enough to result in the claimed current disabilities. (T.R.

page 10)
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[39] TheBoard determined that the medical evidence submitted by the Applicant was weak
specifically referring to amedical report dated January 11, 2001 prepared by Dr. David G. Wiltshire

and a note dated May 20, 1999, written by Dr. Louis St. Arnaud.

[40] TheBoard ultimately decided that the opinion of Dr. Stanish was credible and held that the
evidence from Dr. Wiltshire was not credible. It questioned whether Dr. Wiltshire had been given

access to the military service records and said that:

... it requiresamedical report to include areasonably accurate
history or anamnesisin order to qualify as credible evidence under
section 39 of the Veterans Review and Appeal Board Act. (T.R.
pages 12-13)

[41] Asfor the varicose veins, the Board concluded that it could not find any permanent
“disability” as defined in section 3 of the Act. It a'so commented on the lack of “any credible
evidence based on the actual history of the condition” to show that it was caused by the Applicant’s

military service.

[42] Intheresult, the Board dismissed the Applicant’s claim for a pension in respect of both the

internal derangement of the right knee and the varicose veins conditions.
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[11. Submissions

i) The Applicant’s Submissions

[43] TheApplicant first raises anissue of procedura fairness. He argues that the Board failed to
observe a principle of natural justice when it denied him the opportunity to make ora submissions
in addition to those made by hislega counsdl. He submitsthat heis entitled to make such
submissions pursuant to section 28 of the Act and that it is critical that he have the opportunity to do
S0 because his credibility isat issue. Specifically, the Applicant claims that the Board questioned his

credibility as aresult of missing medica reports for the period May through December 1968.

[44] The Applicant next submits that the Board erred in reaching its decision by improperly
making amedical finding. In thisregard, the Applicant says that the May 31, 2005 report from Dr.
Wiltshire explains the specific damage that he suffered to hisright knee, and that thisisthe first
such explanation that is included in the record. He submits that Dr. Stanish’s original 2004 medical
report was based only on the information available in the record at that time, and that Dr. Stanish

has not had the benefit of this new evidence, that isthe later report from Dr. Wiltshire.

[45] Becausethe Board did not provide Dr. Wiltshire’ sMay 31, 2005 report to Dr. Stanish or to
any other medical expert, the Applicant argues that the Board improperly made a medical finding,

rather than a credibility finding, when it dismissed Dr. Wiltshire's evidence.
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[46] The Applicant further submitsthat the Board improperly applied sections 3 and 39 of the
VRAB Act. He submitsthat the Board erred in determining that a medical report was required to
include areasonably accurate history or anamnesisin order to qualify as credible evidence pursuant
to section 39 of the VRAB Act. The Applicant points out that the Board accepted Dr. Wiltshireasa

specidist but then determined that his evidence was not credible.

[47] He saysthat the Board was presented with uncontradicted evidence from Mr. Lorne
McCartney, Mr. Roger Tucker, Mr. David Shaw and Mr. Bruce Mitchell, aswell asfrom the
Applicant himself, that the Applicant had suffered the injury that he claims, but the Board then
failed to comment on the credibility of this evidence. The Applicant argues that the Board therefore

failed to accept this evidence.

[48] TheApplicant arguesthat the Board erred in deciding that Dr. Stanish’s opinion was
credible despite the fact that Dr. Stanish based his opinion on the only documentary evidence
available at the time he authored his report in September 2004, without the opportunity to consider

either Dr. Wiltshire' sreport from May 2005 or the missing medical records.

[49] The Applicant argues that by failing to accept credible evidence, the Board failed to resolve
any doubts in hisfavour and to give full weight to his evidence as required by sections 3 and 39 of

the VRAB Act.
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i) The Respondent’ s Submissions

[50] The Respondent argues that the refusal of the Board to alow the Applicant to make ora
submissions in addition to those made by counsel on his behalf does not, contrary to the Applicant’s

submissions, congtitute a breach of procedural fairness.

[51]  Second, the Respondent argues that the Board did not make any reviewable errorsinits
assessment of the evidence beforeit. It submits that subsection 21(2) of the Pension Act requires
that two conditions be satisfied before the Applicant can be entitled to the pension that he seeks,
namely: (i) hismedical conditions must be disabilities flowing from an injury, and (ii) his military

service must be adirect cause of theinjury.

[52] The Respondent notes that sections 3 and 39 of the VRAB Act create libera and purposive
guidelines for the Board to follow, but maintains that these guidelines do not relieve an applicant of
the burden of proving on a balance of probabilities that his disability arose out of or in connection
with military service. In this regard, the Respondent relies on the decision in Wood v. Canada

(Attorney General) (2001), 199 F.T.R. 133 at paragraphs 22 and 24.

[53] Inthe present case, the Respondent argues that there was sufficient evidence upon which the
Board could conclude that the Applicant’s 1968 football injury was not significant enough to cause

the presently claimed disability. In particular, it saysthat the Board' s finding is supported by its



Page: 21

weighing of the evidence of Dr. Wiltshire and Dr. St. Arnaud; its analysis of the evidence of

Dr. Stanish; and the Applicant’s medical history, including his 1975 discharge documents.

V. Discusson and Disposition

[54] The Applicant raisestwo issuesin this application. The first isaquestion of procedura
fairness relating to the Board' s decision to reject his request to speak to the matter, in addition to
being represented by amember from the Bureau of Pension Advocates. The second issue relatesto
the Board' srejection of his claim, on the basis of its findings as to the credibility of the evidence of
Dr. Stanish in comparison with the other evidence that was submitted, including the evidence from

Dr. Wiltshire and Dr. St. Arnaud.

[55] Thefirst matter to be addressed isthe identification of the applicable standard of review,
having regard to afunctional and pragmatic anaysis. Four factors areto be considered in
conducting such an analysis, as follows:. the presence or absence of a privative clause; the expertise
of the tribunal; the purpose of the legidation and of the specific statutory provision; and the nature
of the question in issue. Questions of procedural fairness are not subject to the pragmatic and

functional analysis and are reviewable on the standard of correctness.

[56] The Applicant’s pension application is governed by the Pension Act. Paragraph 21(2)(a) of

that Act provides asfollows:



21(2) In respect of military
service rendered in the non-
permanent active militiaor in
the reserve army during World
War |1 and in respect of military
servicein peace time,

('@ where amember of the
forces suffers disability
resulting from an injury or
disease or an aggravation
thereof that arose out of or was
directly connected with such
military service, a pension shall,
on application, be awarded to or
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21(2) En ce qui concernele
service militaire accompli dans
lamilice active non permanente
ou dans|’armée de réserve
pendant la Seconde Guerre
mondiale ou le service militaire
entempsde paix :

a) des pensions sont, sur
demande, accordées aux
membres des forces ou aleur
égard, conformément aux taux
prévus al’annexe | pour les
pensions de base ou
supplémentaires, en cas

in respect of the member in
accordance with the rates for
basic and additional pension set
out in Schedulel;

d'invalidité causée par une
blessure ou maladie — ou son
aggravation — consécutive ou
rattachée directement au service
militaire;

[57] Section 31 of the VRAB Act provides that decisions of the Appeal Board are fina and
binding. However, subsection 32(1) and 111 of that statute authorize the Board to reconsider its
decision in certain circumstances. The combined effect of these provisions suggest ahigh level of
deference.

[58] The purpose of the VRAB Act isto establish the Board as an independent body to review
decisions of the Minister or his delegates regarding the award of pensions under the Pension Act.
Theright to appeal to the Board is granted by section 25 of the VRAB Act. The factor of statutory

purpose attracts deference.
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[59] Thethird factor isthe expertise of the Tribunal. The Board is mandated to act asareview

panel and is experienced in conducting reviews. This factor attracts a high degree of deference.

[60] Findly, the nature of the question must be considered. The Board must decideif an
applicant meetsthe criteriafor receiving a pension under the relevant legidation. Thisis primarily a

fact-oriented exercise and supports a deferential standard.

[61] Upon balancing the four factors, | conclude that the appropriate standard of review with
respect to the merits of the caseisthat of patent unreasonableness. | refer to the decision in Woo
Estate v. Canada (Attorney General) (2002), 229 F.T.R. 217 at page 55 where the Court said the

following:

This court has held that in light of the |egidative framework which
confers exclusive jurisdiction on the Veterans Review and Appeal
Board, aswell asthe privative clause which rendersits decision final
and binding, the applicable standard of review isthat of patent
unreasonableness (Wear e v. Canada (Attorney General), [1998]
F.C.J. No. 1145; 153 F.T.R. 75 (T.D.)). Consequently, interferenceis
only warranted if | find that the decision of the Board was based on
an error of law, or on an erroneous finding of fact made in aperverse
or capricious manner without regard to the material beforeit.

[62] Asnoted above, the issue with respect to alleged breach of procedural fairness will be

assessed on the standard of correctness.
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[63] TheApplicant relies on section 28 to support his argument that the Board breached his right

to procedura fairnessin disallowing his request to make submissionsin addition to those presented

by his advocate. Section 28 of the VRAB Act provides asfollows:

28(1) Subject to subsection (2),

an appellant may make a
written submission to the
gppeal panel or may appear
beforeit, in person or by
representative and at their own
expense, to present evidence
and oral arguments.

(2) Only documented evidence
may be submitted under
subsection (1).

28(1) Sous réserve du
paragraphe (2), I appelant peut
soit adresser une déclaration
€crite au comité d appel, soit
comparaitre devant celui-ci,
mais a sesfrais, en personne ou
par |’intermédiaire de son
représentant, pour y présenter
des ééments de preuve et ses
arguments oraux.

(2) Seuls des déments de
preuve documentés peuvent étre
soumis en vertu du paragraphe

.

[64] | disagree with the Applicant’s submissionsthat he suffered a breach of procedural fairness.

Section 28 provides that an applicant may be represented by a member of the Bureau of Pension

Advocates or by alawyer of his choice. The Applicant was represented in the hearing before the

Board and he had no right to present oral arguments in addition to those made on his behalf. | am

satisfied that the Board committed no error in refusing to alow the Applicant to make his personal

submissions.

[65] | turn now to the substantive issues raised in this proceeding. Did the Board commit a

reviewable error in refusing to award the Applicant a pension for the conditions complained of, that



Page: 25

isinternal derangement of the right knee and varicose veinsin the right knee. The Board stated that

it preferred the evidence of the expert whom it had engaged over the evidence tendered by Dr.

Wiltshire and Dr. St. Arnaud, on behaf of the Applicant.

[66]

The Applicant’s pension application was made pursuant to the Pension Act. Section 2 of that

Act sets out the guiding principle for the interpretation and application of that statute as follows:

2. The provisions of thisAct
shall beliberaly construed and
interpreted to the end that the
recognized obligation of the
people and Government of
Canadato provide
compensation to those members
of the forces who have been
disabled or have died as aresult
of military service, and to their
dependants, may be fulfilled.

2. Lesdispositionsdela
présente loi S interpretent d’ une
fagon libérale afin de donner
effet al’ obligation reconnue du
peuple canadien et du
gouvernement du Canada

d' indemniser les membres des
forces qui sont devenus
invalides ou sont décédés par
suite de leur service militaire,
ains que les personnes aleur
charge.

[67] A similar provisonisfound in section 3 of the VRAB Act, asfollows:

3. The provisions of thisAct
and of any other Act of
Parliament or of any regulations
made under this or any other
Act of Parliament conferring or
imposing jurisdiction, powers,
duties or functions on the Board
shall beliberaly construed and
interpreted to the end that the
recognized obligation of the
people and Government of
Canada to those who have

3. Lesdispositionsdela
présente loi et de toute autre loi
fédérale, ains que deleurs
reglements, qui établissent la
compétence du Tribuna ou lui
conférent des pouvoirs et
fonctions doivent s interpréter
defacon large, compte tenu des
obligations que le peuple et le
gouvernement du Canada
reconnaissent avoir al’ égard de
ceux qui ont s bien servi leur



[68]

served their country so well and
to their dependants may be
fulfilled.

pays et des personnes aleur
charge.
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According to the decision in MacKay v. Canada (Attorney General) (1997), 129 F.T.R. 286,

section 3 and section 39 of the VRAB areto inform the Board in its assessment of the evidence

submitted to it. Section 39 provides asfollows:

[69]

39. In al proceedings under this
Act, the Board shall

(a) draw from all the
circumstances of the case and
all the evidence presented to it
every reasonable inferencein
favour of the applicant or
appellant;

(b) accept any uncontradicted
evidence presented to it by the
applicant or appellant that it
considersto be crediblein the
circumstances; and

(c) resolvein favour of the
applicant or appellant any
doubt, in the weighing of
evidence, as to whether the
applicant or appellant has
established acase.

39. Le Tribunal applique, a

I’ égard du demandeur ou de

I’ appelant, les regles suivantes
en matiére de preuve :

a) il tire des circonstances et des
éléments de preuve qui lui sont
présentés les conclusions les
plus favorables possible a cel ui-
ci;

b) il accepte tout &ément de
preuve non contredit que lui
présente celui-ci et qui lui
semble vraisemblable en

I’ occurrence;

c) il tranche en safaveur toute
incertitude quant au bien-fondé
de la demande.

Sections 3 and 39 of the VRAB Act have been interpreted as requiring an applicant to

present sufficient credible evidence to establish a causal link between the injury or disease and that

person’s period of service. In that regard, | refer to the decisionsin Hall v. Canada (Attorney
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General) (1998), 152 F.T.R. 58, aff’d. (1999), 250 N.R. 93 (Fed. C.A.) and Tonner v. Canada

(Minister of Veterans Affairs) (1995), 94 F.T.R. 146, aff’d. [1996] F.C.J. No. 825 (F.C.A)).

[70] Inmy opinion, the Board erred in accepting the evidence of Dr. Stanish over that of Dr.
Wiltshire because in so doing, it ignored the language and intent of section 39 of the VRAB Act.
That section requires that any doubt arising from credible evidence isto be resolved in favour of an

applicant.

[71] Theevidentiary presumption set forth in section 39 is subject to an applicant’ s burden to
show causation. In this case, Dr. Stanish and frequently the Board commented on the lack of
evidence in the medical records to substantiate the Applicant’ s claim that his problems with the
right knee arose from an injury sustained in 1968 in afootball game when he was a cadet at RMC.
Dr. Stanish did not comment on the cause of the loss nor its effect upon the making of his opinion.
Whatever the consequences of his silence in that regard, there was evidence before the Board,
submitted by the Applicant, that the records for the period May to November 1986 were missing.
He tendered evidence respecting his efforts to retrieve the records, by submitting requests pursuant
to relevant legidation for access to the persona information. He obtained statements from fellow

cadets. He submitted the best evidence available to establish causation.

[72]  Dr. Stanish provided an opinion upon the basis of hisreview of available records. On the
other hand, Dr. Wiltshire offered an opinion on the basis of his examination of the patient and his

review of the history provided by the Applicant. The Board had the authority, pursuant to subsection
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38(1) of the VRAB Act, to ask the Applicant to submit to a medical examination by an independent

medical doctor. It chose not to do so.

[73] Theabsence of an entry in the Applicant’ s discharge medical, relative to the 1968 football
incident, is not determinative, in my opinion. Both Dr. Stanish and the Board looked for some
evidence in the record about the cause of the injury; that isamore relevant point in time, in my

view.

[74] Inmy opinion, the Board erred by failing to address the fact that medical records for a
relevant period, that isfrom April to November 1968, are missing from the officia record. The
military, not the Applicant, was responsible for the maintenance of the personal records, including
the medical records. In Parveen v. Canada (Minister of Citizenship and Immigration), [1999] F.C.J.
No. 660, Justice Reed dealt with the consequences of an incomplete record, abeit in the context of

immigration law, and said the following at paragraph 9:

There are other similar discrepancies between the applicant's and the
visa officer's descriptions of what occurred at theinterview. | do not
find it necessary to describe them. | think it is sufficient to note that
the respondent controls the record that is put before the Court. ...

[75] Theobservationisapt in the present case. The Applicant seeks a pension in respect of
injuries arising from an event that occurred while he was in active service. He sought to introduce
hismedical records. Thereis no evidence that he had control of those records nor of their

unavailability. He should not be penalized for agap in the medical history that arises from their
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unavailability. It is clear that the Board focused on the incompl eteness of the record but it erred by

failing to acknowledge the reasons for that state of affairs.

[76] The evidence of Dr. Wiltshire supports the Applicant’ s claim and the evidence of Dr.
Stanish underminesit. Dr. Stanish reviewed the available medical history and acknowledges a gap
in the record, without commenting on the effect of such gap upon his opinion. Dr. Wiltshire
observed the Applicant aswell asreviewing his history. In favouring the evidence of Dr. Stanish,
the Board failed to apply section 39 of the VRAB Act which clearly provides that any doubt on the
credibility of evidenceisto be resolved in favour of an applicant for a pension. In my opinion, this

was areviewable error.

[77] | findthat the Board also erred in rgjecting the Applicant’s claim for pension benefits with

respect to the varicose vein condition.

[78] Inthefirst place, thisfinding of the Board ignores the findings of Justice Lemieux at

paragraph 2 of his reasons alowing the Applicant’s application for judicial review in 2003:

The tribunal recognized Mr. McDonald had an injury to the right
knee in 1968 while playing football for RMC in Kingston, an activity
which was organized and authorized by the military. Asaresult of
thisfinding, there is no issue the applicant suffered a*“disability”
resulting from an injury within the meaning of subsection 21(2)(a) of
the Pension Act. [emphasis added)]
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[79] Inmy opinion, the Board erred by reversing a prior finding that was upheld on judicia

review.

[80] Further, the Board erred by purporting to dismiss the claim for pension benefits on the
ground of an aleged lack of credible evidence. This basisfor dismissal is not supported by the

evidence.

[81] Theevidencein support of the varicose veins condition was supplied by Dr. St. Arnaud and
Dr. Jordan. This evidence was uncontradicted and there is no basis to question its credibility. Dr.
Stanish was not asked to address that condition and did not do so. Accordingly, I conclude that the

Board' s conclusions with respect to the varicose veins condition is patently unreasonable.

[82] Intheresult, thisapplication for judicial review is alowed and the decision of the Board,
dated November 8, 2005, is set aside. The matter is remitted to a differently congtituted panel of the
Board for re-determination. In the exercise of my discretion pursuant to Rule 400(1) of the Federal

Courts Rules, SOR/98-106 | award the Applicant his costsin the amount of $1,000.00.
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ORDER

The application for judicial review is allowed and the decision of November 8, 2005 is set

aside, the matter to be remitted to a differently constituted panel of the Board for re-determination.

In the exercise of my discretion pursuant to Rule 400(1) of the Federal Courts Rules,

SOR/98-106, the Applicant shall have his costs in the amount of $1,000.00.

“E. Heneghan”
Judge
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